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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appeal No. 15,932 
Bank Voor Hanvev ex Scuzervaart N. V., Appellant 


v. 
Wu P. Roczrs, Attorney General of the United States, 
as Successor to the Alien Property Custodian 
and 
Ivy Baxer Priest, Treasurer of the United States, Appellees 


Appeal No. 15,933 
N. V. Hownanpscu-AMERIKAANSCHE BeLecornos-Maar- 
scuappts (Holland-American Investment Corporation) 
Appellant 


v. 
Wiis P. Rocers, Attorney General of the United States, 
as Successor to the Alien Property Custodian 
and 
Ivy Baxer Priest, Treasurer of the United States, Appellees 


Appeal No. 15,934 
N. V. Hanperscompacnre RuIveerKEER, Appellant 


v. 
Wu P. Rocers, Attorney General of the United States, 
as Successor to the Alien Property Custodian 
and 
Ivy Baxer Prusr, Treasurer of the United States, Appellees 


Appeal No. 15,935 
N. V. Hawpvers-en-Transport-MaatscHappis ‘‘VULCAAN’’, 
Appellant 


v. 
Wuuum P. Rocers, Attorney General of the United States, 
as Successor to the Alien Property Custodian 
and 
Ivy Baxer Parest, Treasurer of the United States, Appellees 


Appeals from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 
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Filed June 17, 1949 


UNITED STATES DISTRICT COURT 
ror THE District oF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 1942-49 


Bank voor Hanven EN ScHeervaakrrt, N.V. 
Van Vollenhovenstraat 36, Rotterdam, Holland, Plaintiff 


v. 


Tom C. CrarK, Attorney General, as Successor to the Alien 
Property Custodian, Department of Justice, Washington 
25, D. C. 

and 


Gzorcta Nese CuarK, Treasurer of the United States, 
Treasury Department, Washington 25, D. C., Defendants. 


Amended Complaint for Return of Vested Property 


Now comes the plaintiff, by its attorneys, Chadbourne, 
Hunt, Jaeckel & Brown, and Lawrence C. Moore, and 
pursuant to Sections 9(a) and 32 of the Trading With The 
Enemy Act, as amended (50 USCA, See. 1 et seq.), the 5th 
Amendment to the Constitution of the United States and 
Rule 15(a) of the Federal Rules of Civil Procedure, amends, 
as of course, the complaint and original Summons issued, 
in the above-numbered action, as follows: 


1. The plaintiff, Bank voor Handel en Scheepvaart, N.V., 
was and now is a corporation, duly organized and existing 
under and by virtue of the laws of the Netherlands, with its 
principal place of business in Rotterdam, Holland. As a 
citizen and national of the Netherlands, plaintiff brings 
this suit in its own behalf as the sole owner of the herein- 
after described property or interest. 


2. The defendant, Tom C. Clark, is the duly appointed 
and qualified Attorney General of the United States of 
America, and, as such, by virtue of Executive Order 9788, 
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effective October 14, 1946 (11 Fed. Reg. 11981) is the suc- 
cessor to the Alien Property Custodian of the United States 
and the transferee, or assignee of all the property and inter- 
ests heretofore acquired by the said Alien Property Cus- 
todian. 


3. The defendant, Georgia Neese Clark, is the duly ap- 
pointed and qualified Treasurer of the United States and, 
as such, is the custodian of all monies transferred to the 
Alien Property Custodian by virtue of the provisions of the 
Trading With The Enemy Act, as amended. 


4. Plaintiff is without information to form a belief as to 
whether plaintiff’s property, which has been wrongfully and 
illegally vested by and delivered to the Alien Property Cus- 
todian, is now in the possession of defendant, Tom C. Clark, 
as Attorney General and successor to the Alien Property 
Custodian, or is wrongfully and illegally in the possession 
of Georgia Neese Clark, Treasurer of the United States. 
Accordingly, Georgia Neese Clark, Treasurer of the United 
States is joimed as a party-defendant herein, under the 
provisions of the Trading With The Enemy Act, as amended 
(50 USCA, See. 1 et seq.), and the Federal Rules of Civil 
Procedure. (The term “‘ Alien Property Custodian,’’ ‘‘At- 
torney General,”’ and ‘‘Treasurer of the United States,’’ 
as used hereinafter, denote the persons holding such offices 
respectively during the time or times indicated, and their 
suecessors to such offices). 


5. Property of the plaintiff of the approximate value of 
$3,200,000.00 more or less, has been wrongfully seized and 
purportedly vested by the defendants herein by Vesting 
Order Numbers 248, 259, 261, 5905, 8471, and 9201, without 
the consent of the plaintiff, and is more fully described as 
follows: 


““Property Vesting Order No. 


4,000 shares Union Banking Corp. 248 
Debts owed by Union Banking Corp. 248 
250 shares Seamless Steel Equipment Corp. 259 
500 shares Holland-American Trading Corp. 261 
Guaranty Trust Co. dollars amount 5905 
25 shares American Rolling Mill Co., 

No. N0105735, $10 par, common 8471 
15 shares Columbia Gas & Electric, 

no par, No. CN0557258 8471 
20 shares Commonwealth & Southern, 

no par, No. 486944 8471 
6 shares Consolidated Natural Gas, 

$15 par, No. 130700 8471 
10 shares Electric Bond & Share, $5 par, 

No. W0571901 8471 
30 shares General American Transportation (N. 

Amer. Tank Car Corp.), $5 par, No. NY53597 8471 
95 shares Lambert Co., no par, No. XCO117879 8471 
50 shares P. Lorillard Co., $10 par, No. J 102929 8471 
3 shares Mission Corp., $10 par, Nos. 

F 164994 and F 1559544 8471 
25 shares Norfolk & Western Ry., $100. 

par, No. 160497 8471 
75 shares Pennsylvania R.R., capital stock 

No. F 33479 8471 
63 shares Standard Oil Co. of N.J., $25. par, 

Nos. CC 224649, CC 972039, CC 224648 8471 
5 shares Union Carbide and Carbon, no par, 

No. 552142 8471 
Checking Account, Chase National Bank 9201 
Checking Account, Brown Bros. Harriman 9201 
Checking Account, Bank of Manhattan 9201 
Checking Account, National City Bank 9201 

Custody cash account, Guaranty Trust Co. 9201 
166 shares Canadian Pacific Ry., $25. par, 
No. H 86472/5 and L 178195 9201 


“Property Vesting Order No. 


United Steel Works, 614% gold bonds, 

Series A, due 1951, Nos. M 23453 and M 24177 8471 
United Steel Works, 614% gold bonds, 

Series C, due 1951, No. M 3573 8471 
Pennsylvania RR. 314% convertible debentures, 

due 1952, No. C 18938/40 8471 
Republic of Bolivia external 7% bonds, due 

1958, No. M 9317/66 8471 
Rheinelbe-Union 7% gold bonds, due 1946, 

Nos. M 4221, M 4327, M 4379/80, M 4531/4 8471 
Saxon Public Works, Inc., 614% gold bonds, due 

1951, Nos. M 4581/2, M5808/10, M 7465 8471 
168 shares Canadian Pacific Ry., $25 par, 

Nos. H 104520, L 355733, L, 128150 8471 
Debt owned by Union Banking Corp. 84717” 


A true and exact photostatie copy of Vesting Order Num- 
bers 248, 259, 261, 5905, 8471 and 9201, which was mistaken- 


ly issued by the Alien Property Custodian without warrant 
of law, is hereto annexed as Exhibit ‘‘A’’ and is incor- 
porated herein and made a part hereof the same as if it 
were completely set forth. 


6. Plaintiff was the owner of said property or interest 
immediately prior to its purported vesting in or transfer to 
defendants, and no compensation has ever been paid or 
tendered to the plaintiff for its property or interest thus 
mistakenly seized and purportedly vested by defendants. 


7. The plaintiff is not and never was an enemy or ally 
of an enemy under the Trading With the Enemy Act of 
October 6, 1917, as amended, or the First War Powers Act, 
1941, as amended, nor is or ever was a designated enemy 
national under Executive Order 8389, as amended, or Exec- 
utive Order 9193, as amended, or any other Order or Ruling 
issued pursuant to law. 
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Plaintiff at no time engaged in activities inimical to the 
United States and has at no time acted for or on behalf of 
or as a cloak for a designated enemy country or any person 
within such country. Plaintiff further alleges that the 
national interest of the United States does not require that 
plaintiff be treated as a national of a designated enemy 
country or countries. 


8. Plaintiff has been deprived of its property without 
due process of law in violation of the 5th Amendment to the 
Constitution of the United States. 


9. No application has been made to the President of the 
United States for the return of plaintiff’s property but a 
Notice of Claim for the return of said property has been 
duly filed with the U. S. Department of Justice, Office of 
Alien Property, on July 23, 1948, on Form APC-1A, pur- 
suant to and in accordance with the provisions of the Trad- 
ing With The Enemy Act, as amended, and the rules and 
regulations established by the Alien Property Custodian. 
A true and exact photostatic copy of the said Notice of 
Claim, designated by the Office of Alien Property, as Title 
Claim No. 37567, produced from claimant’s copy is hereto 
annexed as Exhibit ‘‘B’’, and is incorporated herein and 
made a part hereof the same as if it were completely set 
forth. As of the time of the filing of this suit, neither the 
property nor the proceeds or avails or any part thereof 
have been returned to the plaintiffs. 


10. By Act of Congress (P. L. 322, 79th Congress, March 
8, 1946, 60 Stat. 50, 50 USCA, Sec. 32 et seq.), and Execu- 
tive Orders 9725 and 9788, the Alien Property Custodian is 
authorized to return vested property, or the net proceeds 
thereof, upon the filing of a Notice of Claim by the owner 
thereof or the successor in interest of such owner, in the 
manner and form prescribed by the Alien Property Cus- 
todian. 


Plaintiff, as hereinabove set forth, pursuant to and in 
accordance with the provisions of said Act, and the rules 
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and regulations established by the Alien Property Cus- 
todian, filed such Notice of Claim with the Alien Property 
Custodian on July 23, 1948, with respect to the property 
vested under Vesting Order numbers 248, 259, 261, 5905, 
8471 and 9201. 


Notwithstanding that plaintiff is clearly entitled to the 
return of said property under the said Act, and the other 
provisions of the Trading With The Enemy Act, as 
amended, being immediately prior to the vesting, the owner 
of the property within the meaning of See. 32(a)(1) of the 
Act, as amended, and is in no wise ineligible under the provi- 
sions of said Act, including, but without limitation, Section 
32(a) (2) (A), (B), (C), (D), and (E) thereof, or under the 
other provisions of the Trading With The Enemy Act, as 
amended; notwithstanding that said vested property was 
never held or used pursuant to any arrangement to conceal 
the same or any interest therein for any person ineligible 
for a return of said property within the meaning of Section 
32(a) (3); and notwithstanding that a return of the vested 
property to plaintiff is not inconsistent with the interest of 
the United States within the meaning of Section 32(a) (5); 
and notwithstanding repeated demands that said property 
be returned to plaintiff in accordance with the provisions 
of said Act and the Trading With The Enemy Act, as 
amended, the defendants have at all times wholly refused 
to comply with the provisions of said Act and the Trading 
With The Enemy Act, as amended, in violation of the plain- 
tiff’s rights and privileges under the 5th Amendment of the 
Constitution of the United States and the Act of March 8, 
1946, and the Trading With The Enemy Act, as amended. 
The continued refusal of the defendants to comply with the 
provisions of the Act of March 8, 1946, as amended, and 
the Trading With The Enemy Act, as amended, is arbi- 
trary, unreasonable, capricious and an abuse of discretion. 


Wauererore, Plaintiff demands judgment against defend- 
ants for the return of its property (including without limi- 
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tation any increments, accruals, proceeds, conversions or 
avails thereof), for the establishment of any right, title or 
interest therein of the plaintiff which may exist or which 
may have existed at the time of vesting, and when so estab- 
lished, prays that this Court order the payment, convey- 
ance, transfer, assignment, or delivery to plaintiff of the 
money or other property so held by defendants or the 
interest therein to which the court shall determine the plain- 
tiff is entitled, or in the alternative, just compensation 
therefor, and further prays that defendants be enjoined 
pendente lite from disposing of the subject property, or 
any part thereof, by transfer, license, or otherwise, to any 
person other than the plaintiff, and that this property be 
retained in the custody of the defendants until returned to 
the plaintiff or until the termination of this suit, and for 
eosts of this action, and that the plaintiff have such other, 
further, and different relief as to the Court may seem 
just and equitable. 


Lawrence C. Moors 
1420 New York Avenue, N.W. 
Washington 5, D. C. 
and 

CxHapBourRNeE, Hunt, JAECKEL & Brown 
70 Pine Street 
New York 5, N. Y. 

Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE District or CoLuMBIA 
CIVIL DIVISION 


Filed June 17, 1949, Harry M. Hull, Clerk 
Civil Action No. 1941-49 


N. V. HottanpscH-AMERIKAANSCHE BELEGGINGSMAATSCHAPPY 
(Holland-American Investment Corporation), Van Vol- 
lenhovenstraat 36, Rotterdam, Holland, Plaintiff, 


Vv. 
Tom C. CrarK, Attorney General, as Successor to the Alien 
Propertp Custodian, Department of Justice, Washington 


25, D. C. 
and 


Georcta Nzzsz Cuark, Treasurer of the United States, 
Treasury Department, Washington 25, D. C., Defendants. 


Amended Complaint for Return of Vested Property 


Now comes the plaintiff, by its attorneys, Chadbourne, 
Hunt, Jaeckel & Brown, and Lawrence C. Moore, and pur- 
suant to Sections 9(a) and 32 of the Trading With The 
Enemy Act, as amended (50 USCA, See. 1 et seq.), the 5th 
Amendment to the Constitution of the United States and 
Rule 15(a) of the Federal Rules of Civil Procedure, amends, 
as of course, the Complaint and original Summons issued, 
in the above-numbered action, as follows: 


1. The plaintiff, N. V. Hollandsch-Amerikaansche Beleg- 
gingsmaatschappy (Holland-American Investment Corpo- 
ration), was and now is a corporation, duly organized and 
existing under and by virtue of the laws of the Netherlands, 
with its principal place of business in Rotterdam, Holland. 
As a citizen and national of the Netherlands, plaintiff brings 
this suit in its own behalf as the sole owner of the herein- 
after described property or interest. 


2. The defendant, Tom C. Clark, is the duly appointed 
and qualified Attorney General of the United States of 
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America, and, as such, by virtue of Executive Order 9788, 
effective October 14, 1946 (11 Fed. Reg. 11981) is the suc- 
cessor to the Alien Property Custodian of the United States 
and the transferee, or assignee of all the property and inter- 
ests heretofore acquired by the said Alien Property Cus- 
todian. 


3. The defendant, Georgia Neese Clark, is the duly ap- 
pointed and qualified Treasurer of the United States and, as 
such, is the custodian of all monies transferred to the Alien 
Property Custodian by virtue of the provisions of the 
Trading With The Enemy Act, as amended. 


4. Plaintiff is without information to form a belief as to 
whether plaintiff’s property, which has been wrongfully 
and illegally vested by and delivered to the Alien Property 
Custodian, is now in the possession of defendant, Tom C. 
Clark, as Attorney General and successor to the Alien Prop- 
erty Custodian, or is wrongfully and illegally in the pos- 
session of Georgia Neese Clark, Treasurer of the United 
States. Accordingly, Georgia Neese Clark, Treasurer of 
the United States is joined as a party-defendant herein, 
under the provisions of the Trading With The Enemy Act, 
as amended (50 USCA, See. 1 et seq.), and the Federal 
Rules of Civil Procedure. (The term ‘‘ Alien Property Cus- 
todian,”? ‘Attorney General,’’ and ‘‘Treasurer of the 
United States,’’ as used hereinafter, denote the persons 
holding such offices respectively during the time or times 
indicated, and their successors to such offices). 


5. Property of the plaintiff of the approximate value of 
$72,772.49, more or less, has been wrongfully seized and 
purportedly vested by the defendants herein by Vesting 
Order No. 248, without the consent of the plaintiff, and is 
more fully described as follows: 


‘“‘Balance as of 10/20/42 of the Dollar-Account of Holland 
American Investment Corporation with the Bank voor 
Handel en Scheepvaart N. V., Rotterdam. The amount of 
$72,772.49 is included in the dollar-balance of the Bank 
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voor Handel en Scheepvaart N. V. with the Union Banking 
Corporation, New York, vested under Vesting Order No. 
248, dated October 20, 1942.’ 


A true and exact photostatie copy of Vesting Order No. 
248, which was mistakenly issued by the Alien Property 
Custodian without warrant of law, is hereto annexed as 
Exhibit ‘A’? and is incorporated herein and made a part 
hereof the same as if it were completely set forth. 


6. Plaintiff was the owner of said property or interest 
immediately prior to its purported vesting in or transfer 
to defendants, and no compensation has ever been paid or 
tendered to the plaintiff for its property or interest thus 
mistakenly seized and purportedly vested by defendants. 


7. The plaintiff is not and never was an enemy or ally of 
an enemy under the Trading With The Enemy Act of Octo- 
ber 6, 1917, as amended, or the First War Powers Act, 
1941, as amended, nor is or ever was a designated enemy 


national under Executive Order $389, as amended, or Exec- 
utive Order 9193, as amended, or any other Order or Ruling 
issued pursuant to law. 


Plaintiff at no time engaged in activities inimical to the 
United States and has at no time acted for or on behalf of 
or as a cloak for a designated enemy country or any person 
within such country. Plaintiff further alleges that the 
national interest of the United States does not require that 
plaintiff be treated as a national of a designated enemy 
country or countries. 


8. Plaintiff has been deprived of its property without due 
process of law in violation of the 5th Amendment to the 
Constitution of the United States. 


9. No application has been made to the President of the 
United States for the return of plaintiff’s property but a 
Notice of Claim for the return of said property has been 
duly filed with the U. S. Department of Justice, Office of 
Alien Property, on April 20, 1949, on Form APC-1A, pur- 
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suant to and in accordance with the provisions of the Trad- 
ing With The Enemy Act, as amended, and the rules and 
regulations established by the Alien Property Custodian. 
A true and exact photostatic copy of the said Notice of 
Claim, designated by the Office of Alien Property, as Title 
Claim No. 42467, produced from claimant’s copy is hereto 
annexed as Exhibit ‘‘B’’ and is incorporated herein and 
made a part hereof the same as if it were completely set 
forth. As of the time of the filing of this suit, neither the 
property nor the proceeds or avails or any part thereof 
have been returned to the plaintiffs. 


10. By Act of Congress (P.L. 322, 79th Congress, March 
8, 1946, 60 Stat. 50, 50 USCA See. 32 et seq.), and Execu- 
tive Orders 9725 and 9788, the Alien Property Custodian is 
authorized to return vested property, or the net proceeds 
thereof, upon the filing of a Notice of Claim by the owner 
thereof or the successor in interest of such owner, in the 
manner and form prescribed by the Alien Property Cus- 
todian. 


Plaintiff, as hereinabove set forth, pursuant to and in 
accordance with the provisions of said Act, and the rules 
and regulations established by the Alien Property Cus- 
todian, filed such Notice of Claim with the Alien Property 
Custodian on April 20, 1949, with respect to the property 
vested under Vesting Order No. 248. 


Notwithstanding that plaintiff is clearly entitled to the 
return of said property under the said Act, and the other 
provisions of the Trading With The Enemy Act, as 
amended, being immediately prior to the vesting, the owner 
of the property within the meaning of Sec. 32(a) (1) of the 
Act, as amended, and is in no wise ineligible under the 
provisions of said Act, including, but without limitation, 
Section 32(a) (2) (A), (B), (C), (D), and (B) thereof, or 
under the other provisions of the Trading With The Enemy 
Act, as amended ; notwithstanding that said vested property 
was never held or used pursuant to any arrangement to 
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conceal the same or any interest therein for any person 
ineligible for a return of said property within the meaning 
of Section 32(a) (3); and notwithstanding that a return of 
the vested property to plaintiff is not inconsistent with the 
interest of the United States within the meaning of Section 
32(a) (5) ; and notwithstanding repeated demands that said 
property be returned to plaintiff in accordance with the 
provisions of said Act and the Trading With The Enemy 
Act, as amended, the defendants have at all times wholly 
refused to comply with the provisions of said Act and the 
Trading With The Enemy Act, as amended, in violation of 
the plaintiff’s rights and privileges under the 5th Amend- 
ment of the Constitution of the United States and the Act 
of March 8, 1946 and the Trading With The Enemy Act, 
as amended. The continued refusal of the defendants to 
comply with the provisions of the Act of March 8, 1946, as 
amended, and the Trading With The Enemy Act, as 
amended, is arbitrary, unreasonable, capricious and an 
abuse of discretion. 


Wuenezrore, Plaintiff demands judgment against defend- 
ants for the return of its property (including without limi- 
tation any increments, accruals, proceeds, conversions or 
avails thereof), for the establishment of any right, title 
or interest therein of the plaintiff which may exist or which 
may have existed at the time of vesting, and when so estab- 
lished, prays that this Court order the payments, convey- 
ance, transfer, assignment, or delivery to plaintiff of the 
money or other property so held by defendants or the 
interest therein to which the Court shall determine the 
plaintiff is entitled, or in the alternative, just compensa- 
tion therefor, and further prays that defendants be en- 
joined pendente lite from disposing of the subject property, 
or any part thereof, by transfer, license, or otherwise, to 
any person other than the plaintiff, and that this property 
be retained in the custody of the defendants until returned 
to the plaintiff or until the termination of this suit, and for 
costs of this action, and that the plaintiff have such other, 
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further, and different relief as to the Court may seem 
just and equitable. 


Lawrence C. Moore 
1420 New York Avenue, N.W. 
Washington 5, D. C. 
and 

Cuappovurne, Hunt, JAECKEL & Brown 
70 Pine Street 
New York 5, N. Y. 

Attorneys for Plaintiff 


UNITED STATES DISTRICT COURT 
FoR THE District or COLUMBIA 
CIVIL DIVISION 


Filed June 17, 1949, Harry M. Hull, Clerk 
Civil Action No. 1938-49 


N. V. Hanpetscompacnig RvILVERKEER 
Van Vollenhovenstraat 36, Rotterdam, Holland, Plaintiff 


v. 


Tom C. Crarx, Attorney General, as Successor to the Alien 
Property Custodian, Department of Justice, Washington 
25, D. C. 

and 


Georcu Negese CuarK, Treasurer of the United States, 
Treasury Department, Washington 25, D. C., Defendants. 


Amended Complaint for Return of Vested Property 


Now comes the plaintiff, by its attorneys, Chadbourne, 
Hunt, Jaeckel & Brown, and Lawrence C. Moore, and pur- 
suant to Sections 9(a) and 32 of the Trading With The 
Enemy Act, as amended (50 USCA, See. 1 et seq.), the 5th 
Amendment to the Constitution of the United States and 
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Rule 15(a) of the Federal Rules of Civil Procedure, 
amends, as of course, the Complaint and original Summons 
issued, in the above-numbered action, as follows: 


1. The plaintiff, Handelscompagnie Ruilverkeer, N. V., 
was and now is a corporation, duly organized and existing 
under and by virtue of the laws of the Netherlands, with 
its principal place of business in Rotterdam, Holland. As 
a citizen and national of the Netherlands, plaintiff brings 
this suit in its own behalf as the sole owner of the herein- 
after described property or interest. 


2. The defendant, Tom C. Clark, is the duly appointed 
and qualified Attorney General of the United States of 
America, and, as such, by virtue of Executive Order 9788, 
effective Oct. 14, 1946 (11 Fed. Reg. 11981) is the successor 
to the Alien Property Custodian of the United States and 
the transferee, or assignee of all the property and interests 
heretofore acquired by the said Alien Property Custodian. 


3. The defendant, Georgia Neese Clark, is the duly ap- 
pointed and qualified Treasurer of the United States and, 
as such, is the custodian of all monies transferred to the 
Alien Property Custodian by virtue of the provisions of 
the Trading With The Enemy Act, as amended. 


4. Plaintiff is without information to form a belief as 
to whether plaintiff’s property, which has been wrongfully 
and illegally vested by and delivered to the Alien Property 
Custodian, is now in the possession of defendant, Tom C. 
Clark, as Attorney General and successor to the Alien Prop- 
erty Custodian, or is wrongfully and illegally in the pos- 
session of Georgia Neese Clark, Treasurer of the United 
States. Accordingly, Georgia Neese Clark, Treasurer of 
the United States is joined as a party-defendant herein, 
under the provisions of the Trading With The Enemy Act, 
as amended (50 USCA, Sec. 1 et seq.), and the Federal 
Rules of Civil Procedure. (The term ‘‘ Alien Property Cus- 
todian,’’ ‘Attorney General,’’ and ‘‘Treasurer of the 
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United States,’ as used hereinafter, denote the persons 
holding such offices respectively during the time or times 
indicated, and their successors to such offices). 


5. Property of the plaintiff of the approximate value of 
$700,000.00, more or less, has been wrongfully seized and 
purportedly vested by the defendants herein by Vesting 
Order No. 248, without the consent of the plaintiff, and is 
more fully described as follows: 


‘All of the capital stock of Union Banking Corporation 
of New York, consisting of 4,000 shares of $100 par value 
common stock, together with all surplus, profits and assets 
of the Union Banking Corporation of New York.”’ 


A true and exact photostatic copy of Vesting Order No. 
248, which was mistakenly issued by the Alien Property 
Custodian without warrant of law, is hereto annexed as 
Exhibit ‘‘A’’ and is incorporated herein and made a part 
hereof the same as if it were completely set forth. 


6. Plaintiff was the owner of said property or interest 
immediately prior to its purported vesting in or transfer 
to defendants, and no compensation has ever been paid or 


tendered to the plaintiff for its property or interest thus 
mistakenly seized and purportedly vested by defendants. 


7. The plaintiff is not and never was an enemy or ally of 
an enemy under the Trading With The Enemy Act of 
October 6, 1917, as amended, or the First War Powers Act, 
1941, as amended, nor is or ever was 2 designated enemy 
national, under Executive Order $389, as amended, or Eixec- 
utive Order 9193, as amended, or any other Order or Ruling 
issued pursuant to law. 


Plaintiff at no time engaged in activities inimical to the 
United States and has at no time acted for or on behalf of 
or as a cloak for a designated enemy country or any person 
within such country. Plaintiff further alleges that the 
national interest of the United States does not require that 
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plaintiff be treated as a national of a designated enemy 
country or countries. : 


8. Plaintiff has been deprived of its property without due 
process of law in violation of the 5th Amendment to the 
Constitution of the United States. 


9. No application has been made to the President of the 
United States for the return of plaintiff’s property but a 
Notice of Claim for the return of said property has been 
duly filed with the U.S. Department of Justice, Office of 
Alien Property, on July 23, 1948, on Form APC-1A, pur- 
suant to and in accordance with the provisions of the Trad- 
ing With The Enemy Act, as amended, and the rules and 
regulations established by the Alien Property Custodian. 
A true and exact photostatic copy of the said Notice of 
Claim, designated by the Office of Alien Property, as Title 
Claim No. 37568, produced from claimant’s copy is hereto 
annexed as Exhibit ‘‘B’’, and is incorporated herein and 


made a part hereof the same as if it were completely set 
forth. As of the time of the filing of this suit, neither the 
property nor the proceeds or avails or any part thereof 
have been returned to the plaintiffs. 


10. By Act of Congress (P.L. 322, 79th Congress, March 
8, 1946, 60 Stat. 50, 50 USCA Sec. 32 et seq.), and Execu- 
tive Orders 9725 and 9788, the Alien Property Custodian is 
authorized to return vested property, or the net proceeds 
thereof, upon the filing of a Notice of Claim by the owner 
thereof or the successor in interest of such owner, in the 
manner and form prescribed by the Alien Property Cus- 
todian. 


Plaintiff, as hereinabove set forth, pursuant to and in 
accordance with the provisions of said Act, and the rules 
and regulations established by the Alien Property Cus- 
todian, filed such Notice of Claim with the Alien Property 
Custodian on July 23, 1948, with respect to the property 
vested under Vesting Order No. 248. 
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Notwithstanding that plaintiff is clearly entitled to the 
return of said property under the said Act, and the other 
provisions of the Trading With The Enemy Act, as 
amended, being immediately prior to the vesting, the owner 
of the property within the meaning of Sec. 32(a) (1) of the 
Act, as amended, and is in no wise ineligible under the 
provisions of said Act, including, but without limitation, 
Section 32(a) (2) (A), (B), (C), (D), and (E) thereof, or 
under the other provisions of the Trading With The 
Enemy Act, as amended; notwithstanding that said vested 
property was never held or used pursuant to any arrange- 
ment to conceal the same or any interest therein for any 
person ineligible for a return of said property within the 
meaning of Section 32(a)(3); and notwithstanding that a 
return of the vested property to plaintiff is not inconsistent 
with the interest of the United States within the meaning 
of Section 32(a)(5); and notwithstanding repeated de- 
mands that said property be returned to plaintiff in accord- 
ance with the provisions of said Act and the Trading With 
The Enemy Act, as amended, the defendants have at all 
times wholly refused to comply with the provisions of said 
Act and the Trading With The Enemy Act, as amended, in 
violation of the plaintiff’s rights and privileges under the 
5th Amendment of the Constitution of the United States 
and the Act of March 8, 1946 and the Trading With The 
Enemy Act, as amended. The continued refusal of the 
defendants to comply with the provisions of the Act of 
March 8, 1946, as amended, and the Trading With The 
Enemy Act, as amended, is arbitrary, unreasonable, ca- 
pricious and an abuse of discretion. 


Wuererore, Plaintiff demands judgment against defend- 
ants for the return of its property (including without limi- 
tation any increments, accruals, proceeds, conversions or 
avails thereof), for the establishment of any right, title 
or interest therein of the plaintiff which may exist or which 
may have existed at the time of vesting, and when so estab- 
lished, prays that this Court order the payment, convey- 
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ance, transfer, assignment, or delivery to plaintiff of the 
money or other property so held by defendants or the 
interest therein to which the Court shall determine the 
plaintiff is entitled, or in the alternative, jast compensation 
therefor, and further prays that defendants be enjoined 
pendente lite from disposing of the subject property, or 
any part thereof, by transfer, license, or otherwise, to any 
person other than the plaintiff, and that this property be 
retained in the custody of the defendants until returned to 
the plaintiff or until the termination of this suit, and for 
costs of this action, and that the plaintiff have such other, 
further, and different relief as to the Court may seem just 
and equitable. 

LawRence C. Moore 

1420 New York Avenue, N.W. 

Washington 5, D. C. 

and 

Cxrapsovrne, Hunt, JazEcKEL & Brown 

70 Pine Street 

New York 5, N. Y. 

Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE District or COLUMBIA 
CIVIL DIVISION 


Filed June 17, 1949, Harry M. Hull, Clerk 


N. V. Hawpvevs-en-TransporT-MaaTsSCHAPPIy 
“Vulcaan’’, Rotterdam, Postbus 433, Holland, Plaintiff 


Vv. 


Tom C. Crarx, Attorney General, as Successor to the Alien 
Propertp Custodian, Department of Justice, Washington 
25, D. C. 

and 


Gzorcra Nezse Ciarx, Treasurer of the United States, 
Treasury Department, Washington 25, D. C., Defendants. 


Amended Complaint for Return of Vested Property 


Now comes the plaintiff, by its attorneys, Chadbourne, 
Hunt, Jaeckel & Brown, and Lawrence C. Moore, and pur- 


suant to Sections 9(a) and 32 of the Trading With The 
Enemy Act, as amended (50 USCA Sec. 1 et seq.), the 5th 
Amendment to the Constitution of the United States and 
Rule 15(a) of the Federal Rules of Civil Procedure, 
amends, as of course, the Complaint and original Summons 
issued, in the above-numbered action, as follows: 


1. The plaintiff, N. V. Handels-en-Transport, Maats- 
chappij ‘‘Vuleaan’’, was and now is a corporation, duly or- 
ganized and existing under and by virtue of the laws of 
the Netherlands, with its principal place of business in 
Rotterdam, Holland. As a citizen and national of the 
Netherlands, plaintiff brings this suit in its own behalf as 
the sole owner of the hereinafter described property or 
interest. 

2. The defendant, Tom C. Clark, is the duly appointed 


and qualified Attorney General of the United States of 
America, and, as such, by virtue of Executive Order 9788, 
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effective October 14, 1946 (11 Fed. Reg. 11981) is the suc- 
cessor to the Alien Property Custodian of the United 
States and the transferee, or assignee of all the property 
and interests heretofore acquired by the said Alien Prop- 
erty Custodian. 


3. The defendant, Georgia Neese Clark, is the duly ap- 
pointed and qualified Treasurer of the United States and, 
as such, is the custodian of all monies transferred to the 
Alien Property Custodian by virtue of the provisions of 
the Trading With The Enemy Act, as amended. 


4. Plaintiff is without information to form a belief as to 
whether plaintiff’s property, which has been wrongfully 
and illegally vested by and delivered to the Alien Property 
Custodian, is now in the possession of defendant, Tom C. 
Clark, as Attorney General and successor to the Alien 
Property Custodian, or is wrongfully and illegally in the 
possession of Georgia Neese Clark, Treasurer of the United 
States. Accordingly, Georgia Neese Clark, Treasurer of 
the United States is joined as a party-defendant herein, 
under the provisions of the Trading With The Enemy Act, 
as amended (50 USCA, See. 1 et seq.), and the Federal 
Rules of Civil Procedure. (‘The term ‘‘Alien Property Cus- 
todian,’”? ‘“‘Attorney General,”’ and ‘‘Treasurer of the 
United States,”? as used hereinafter, denote the persons 
holding such offices respectively during the time or times 
indicated, and their successors to such offices.) 


22 


5. Property of the plaintiff of the approximate value of 
$592,721.49, more or less, has been wrongfully seized and 
purportedly vested by the defendants herein by Vesting 
Order No. 512, without the consent of the plaintiff, and is 
more fully described as follows: 


“©125 shares of Domestic Fuel Corporation; any and all 
debts owing by Domestic Fuel Corporation to N. V. Han- 
dels-en-Transport-Mattschappij ‘Vulcaan’.’’ 


A true and exact photostatic copy of Vesting Order No. 
512 which was mistakenly issued by the Alien Property 
Custodian without warrant of law, is hereto annexed as 
Exhibit ‘‘A’’ and is incorporated herein and made a part 
hereof the same as if it were completely set forth. 


6. Plaintiff was the owner of said property or interest 
immediately prior to its purported vesting in or transfer 
to defendants, and no compensation has ever been paid 
or tendered to the plaintiff for its property or interest 


thus mistakenly seized and purportedly vested by defend- 
ants. 


7. The plaintiff is not and never was an enemy or ally of 
an enemy under the Trading With The Enemy Act of 
October 6, 1917, as amended, or the First War Powers Act, 
1941, as amended, nor is or ever was a designated enemy 
national under Executive Order 8389, as amended, or Execu- 
tive Order 9193, as amended, or any other Order or Ruling 
issued pursuant to law. 


Plaintiff at no time engaged in activities inimical to the 
United States and has at no time acted for or on behalf 
of or as a cloak for a designated enemy country or any 


person within such country. Plaintiff further alleges that 
the national interest of the United States does not require 
that plaintiff be treated as a national of a designated enemy 
country or countries. 


8. Plaintiff has been deprived of its property without due 
process of law in violation of the 5th Amendment to the 
Constitution of the United States. 


9. No application has been made to the President of the 
United States for the return of plaintiff’s property bu’: 
a Notice of Claim for the return of said property has bee) 
duly filed with the U. S. Department of Justice, Office of 
Alien Property, on July 23, 1948, on Form APC-1A, pursu- 
ant to and in accordance with the provisions of the Trad- 
ing With The Enemy Act, as amended, and the rules and 
regulations established by the Alien Property Custodian. 
A true and exact photostatic copy of the said Notice of 
Claim, designated by the Office of Alien Property as Title 
Claim No. 37569, produced from claimant’s copy is hereto 


annexed as Exhibit ‘‘B’’, and is incorporated herein and 
made a part hereof the same as if it were completely set 
forth. As of the time of the filing of this suit, neither the 
property nor the proceeds or avails or any part thereof 
have been returned to the plaintiffs. 


10. By Act of Congress (P-L. 322, 79th Congress, March 
8, 1946, 60 Stat. 50, 50 USCA, See. 32 et seq.), and Execu- 
tive Orders 9725 and 9788, the Alien Property Custodian 
is authorized to return vested property, or the net pro- 
ceeds thereof, upon the filing of a Notice of Claim by the 
owner thereof or the successor in interest of such owner, 
in the manner and form prescribed by the Alien Property 
Custodian. 


Plaintiff, as hereinabove set forth, pursuant to and in 
accordance with the provisions of said Act, and the rules 
and regulations established by the Alien Property Custo- 
dian, filed such Notice of Claim which the Alien Property 
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Custodian on July 23, 1948, with respect to the property 
vested under Vesting Order No. 512. 


Notwithstanding that plaintiff is clearly entitled to the 
return of said property under the said Act, and the other 
provisions of the Trading With The Enemy Act, as amend- 
ed, being immediately prior to the vesting, the owner of 
the property within the meaning of Sec. 32(a) (1) of the 
Act, as amended, and is in no wise ineligible under the 
provisions of said Act, including, but without limitation, 
Section 32(a) (2) (A), (B), (C), (D), and (E) thereof, or 
under the other provisions of the Trading With the Enemy 
Act, as amended ; notwithstanding that said vested property 
was never held or used pursuant to any arrangement to con- 
ceal the same or any interest therein for any person ineligi- 
ble for a return of said property within the meaning of Sec- 
tion 32(a) (3); and notwithstanding that a return of the 
vested property to plaintiff is not inconsistent with the inter- 
ests of the United States within the meaning of Section 32 
(a) (5); and notwithstanding repeated demands that said 
property be returned to plaintiff in accordance with the pro- 
visions of said Act and the Trading With The Enemy Act, 
as amended, the defendants have at all times wholly re- 
fused to comply with the provisions of said Act and the 
Trading With the Enemy Act, as amended, in violation of 
the plaintiff’s rights and privileges under the 5th Amend- 
ment to the Constitution of the United States and the 
Act of March 8, 1946 and the Trading With The Enemy 
Act, as amended. The continued refusal of the defendants 
to comply with the provisions of the Act of March 8, 1946, 
as amended, and the Trading With the Enemy Act, as 
amended, is arbitrary, unreasonable, capricious and an 
abuse of discretion. 


Wherefore, Plaintiff demands judgment against defend- 
ants for the return of its property, (including without limi- 
tation any increments, accruals, proceeds, conversions or 
avails thereof), for the establishment of any right, title 
or interest therein of the plaintiff which may exist or which 
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may have existed at the time of vesting, and when so estab- 
lished, prays that this Court order the payment, convey- 
ance, transfer, assignment, or delivery to plaintiff of the 
money or other property so held by defendants or the 
interest therein to which the Court shall determine the 
plaintiff is entitled, or in the alternative, just compen- 
sation therefor, and further prays that defendants be en- 
joined pendente lite from disposing of the subject property, 
or any part thereof, by transfer, license, or otherwise, to 
any person other than the plaintiff, and that this property 
be retained in the custody of the defendants until returned 
to the plaintiff or until the termination of this suit, and for 
costs of this action, and that the plaintiff have such other, 
further, and different relief as to the Court may seem 
just and equitable. 
Lawrence C. Moore, 
1420 New York Avenue, N.W., 
Washington 5, D. C. 
and 


CHapsovsne, Hunt, JaEcKEL & 
Brown, 
70 Pine Street, 
New York 5, N. Y., 
Attorneys for Plaintiff. 


Filed June 24, 1949, Harry M. Hull, Clerk 
Civil Action No. 1942-49 
Stipulation Extending Time to Plead 


The above plaintiff having filed a Notice of Claim 
with the Office of Alien Property for the return of the 
property involved in this action, it is hereby stipulated by 
and between the plaintiff and defendants that the time 
within which the defendants may answer or otherwise plead 
with respect to the Amended Complaint herein shall be 
extended to a date sixty (60) days after final disposition 
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of plaintiff’s said Notice of Claim now pending in the 
Office of Alien Property. 


This stipulation may be terminated by either side upon 
giving sixty (60) days’ notice in writing to the other side. 


Dated June 22, 1949. 
Lawrence C. Moore 
Lawrence C. Moore 
1420 New York Avenue, N. W., 
Washington 5, D. C. 
and 
Cuapsourne, Hunt, Jarcken & 
Brown, 
Chadbourne, Hunt, Jaeckel & 
Brown 
70 Pine Street, 
New York City, N. Y. 


Attorneys for Plaintiff 


James D. Hi 
James D. Hill 
Department of Justice, 
Washington, D. C. 
Attorney for Defendants. 
Approved: 
MoGoume, J. 
District Judge. 
June 24, 1949. 


Filed June 24, 1949, Harry M. Hull, Clerk 
Civil Action No. 1941-49 
Stipulation Extending Time to Plead 
The above plaintiff having filed a Notice of Claim with 


the Office of Alien Property for the return of the property 
involved in this action, it is hereby stipulated by and be- 
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tween the plaintiff and defendants that the time within 
which the defendants may answer or otherwise plead with 
respect to the Amended Complaint herein shall be extended 
to a date sixty (60) days after final disposition of plain- 
tiff’s said Notice of Claim now pending in the Office of 
Alien Property. 


This stipulation may be terminated by either side upon 
giving sixty (60) days’ notice in writing to the other 
side. 


Dated June 22, 1949. 


Filed June 24, 1949, Harry M. Hull, Clerk 
Civil Action No. 1938-49 
Stipulation Extending Time to Plead 


The above plaintiff having filed a Notice of Claim with 
the Office of Alien Property for the return of the prop- 


erty involved in this action, it is hereby stipulated by and 
between the plaintiff and defendants that the time within 
which the defendants may answer or otherwise plead with 
respect to the Amended Complaint herein shall be extended 
to a date sixty (60) days after final disposition of plain- 
tiff’s Notice of Claim now pending in the Office of Alien 
Property. 


This stipulation may be terminated by either side upon 
giving sixty (60) days’ notice in writing to the other side. 
Dated June 22, 1949. 


Stipulation Extending Time to Plead 
Filed June 24, 1949, Harry M. Hull, Clerk 
Civil Action No. 1937-49 


The above plaintiff having filed a Notice of Claim with 
the Office of Alien Property for the return of the property 
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involved in this action, it is hereby stipulated by and be- 
tween the plaintiff and defendants that the time within 
which the defendants may answer or otherwise plead with 
respect to the Amended Complaint herein shall be extended 
to a date sixty (60) days after final disposition of plain- 
tiff’s said Notice of Claim now pending in the Office of 
Alien Property. 


This stipulation may be terminated by either side upon 
giving sixty (60) days’ notice in writing to the other side. 


Dated June 22, 1949. 


(Filed May 4, 1959, Harry M. Hull, Clerk) 
Civil Action No. 1942-49 
Answer 
Defendants, for answer to the amended complaint: 


1. Admit the allegations of paragraphs 2 and 3 of the 
amended complaint. 


3. Deny the allegations of paragraphs 1, 7, 8 and 10 of 
the amended complaint. 


3. Deny the allegations of paragraph 4 of the amended 
complaint, except admit that defendants are in possession 
or control of the property vested by Vesting Orders Nos. 
248, 259, 261, 5905, 8471 and 9201 or the proceeds thereof. 


4, Admit that Exhibit ‘A’? of the amended complaint 
contains true and exact photostatic copies of Vesting Or- 
ders Nos. 248, 259, 261, 5905, 8471 and 9201, and refer to 
said vesting orders for the terms and provisions thereof 
but, except as thus expressly admitted, deny the allega- 
tions of paragraph 5 of the amended complaint. 


5. Admit that no compensation has ever been paid or 
tendered to plaintiff on account of Vesting Orders Nos. 
248, 259, 261, 5905, 8471 and 9201 but, except as thus ex- 


29 


pressly admitted, deny the allegations of paragraph 6 of 
the amended complaint. 


6. Admit that no application has been made to the Presi- 
dent of the United States, that Exhibit ‘‘B” of the amend- 
ed complaint is a true and exact photostatic copy of Notice 
of Claim No. 37567, refer to said document for the terms 
and provisions thereof, and admit that neither the prop- 
erty nor the proceeds or avails or any part thereof has 
been returned to the plaintiff but, except as thus expressly 
admitted, deny the allegations of paragraph 9 of the 
amended complaint. 


(Filed May 4, 1959, Harry M. Hull, Clerk) 
Counterclaim 


For a counterclaim against plaintiff, Bank voor Handel 
on Scheepvaart, N.V., the defendants allege: 


7. This Court has jurisdiction under Section 17 of the 


Trading with the Enemy Act, as amended (50 U.S.C. App. 
17), an 28 U.S.C. 1345. 


8. By virtue of Vesting Order No. 248, executed October 
20, 1942, all of the capital stock of the Union Banking Cor- 
poration, a New York corporation, vested in the Alien Prop- 
erty Custodian, predecessor of defendant William P. Rog- 
ers, Attorney General of the United States, who proceeded 
to liquidate said Corporation pursuant to the laws of the 
State of New York. 


9. At the time of vesting, plaintiff Bank voor Handel en 
Scheepvaart, N.V., held on deposit for the account of Union 
Banking Corporation Fl. 30,000 Royal Dutch Company 
shares. 


10. Also at the time of vesting, Rotterdamsche Trustees’ 
Kantoor, N.V., which was owned or controlled by plaintiff 
Bank voor Handel en Scheepvaart, N.V., held on deposit 
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for the account of Union Banking Corporation $20,000 face 
value Rhine Westphalia Electric Power Corporation 67% 
Bonds, due 1952, and $18,000 Free State of Prussia 614% 
External Loan Bonds, due September 15, 1951. 


11. Pursuant to Dissolution Order No. 36, executed June 
28, 1946 (11 Fed. Reg. 7819, July 18, 1946), the officers and 
directors of Union Banking Corporation executed an as- 
signment, dated January 3, 1952, assigning to J. Howard 
McGrath, predecessor of defendant, William P. Rogers, 
Attorney General of the United States, all of the remaining 
assets of said Corporation, including the securities identi- 
fied in paragraphs (9) and (10) above. 


12. By virtue of Vesting Order No. 261, executed October 
28, 1942, all of the capital stock of Holland-American Trad- 
ing Corporation, a New York corporation, vested in the 
Alien Property Custodian, predecessor of defendant Wil- 
liam P. Rogers, Attorney General of the United States, who 
proceeded to liquidate said Corporation pursuant to the 


laws of the State of New York. 


13. At the time of vesting, Rotterdamsche Trustees’ 
Kantoor, N.V., which was owned or controlled by plaintiff 
Bank voor Handel en Scheepvaart, N.V., held on deposit 
for the account of Holland-American Trading Corporation 
$1000 face value Rhine Westphalia Electric Power Cor- 
poration 6% Bond, due 1952. 


14. Pursuant to Dissolution Order No. 41, executed 
August 14, 1946 (11 Fed. Reg. 9224, August 23, 1946), the 
officers and directors of Holland-American Trading Cor- 
poration executed an assignment, dated September 5, 1946, 
assigning to the Alien Property Custodian, predecessor of 
defendant, William P. Rogers, Attorney General of the 
United States, all of the remaining assets of said Corpora- 
tion, including the security identified in paragraph (13) 
above. 


Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint and against plaintiff directing it 
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forthwith to deliver to defendants the securities identified 
in paragraphs (9), (10), and (13) above, or their proceeds 
or equivalent, and for such other and further relief as is 
just, together with the costs and disbursements of this 
action. 


Dated: May 4, 1959. 
Datuas 8. TowNsEND 
Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


Gzorce B. SEaRis 

George B. Searls 

Mary P. Crank 

Mary P. Clark 
Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendants 


(Filed April 30, 1959, Hary M. Hull, Clerk) 
Civil Action No. 1941-49 


Answer 


Defendants, for answer to the amened complaint. 


1. Admit the allegations of paragraphs 2 and 3 of the 
amended complaint. 


2. Deny the allegations of paragraphs 1, 7, 8 and 10 of 
the amended complaint. 


3. Deny the allegations of paragraph 4 of the amended 
complaint, except admit that defendants are in possession 
or control of the property vested by Vesting Order No, 248 
or the proceeds thereof. 


4, Admit that Exhibit “A’’ of the amended complaint is 
a true and exact photostatic copy of Vesting Order No. 
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248, and refer to said vesting order for the terms and pro- 
visions thereof but, except as thus expressly admitted, deny 
the allegations of paragraph 5 of the amended complaint. 


5. Admit that no compensation has ever been paid or ten- 
dered to plaintiff on account of Vesting Order No. 248 but, 
except as thus expressly admitted, deny the allegations of 
paragraph 6 of the amended complaint. 


6. Admit that no application has been made to the Pres- 
ident of the United States, that Exhibit ‘““B” of the amend- 
ed complaint is a true and exact photostatic copy of Notice 
of Claim No. 42467, refer to said document for the terms 
and provisions thereof, and admit that neither the property 
nor the proceeds or avails or any part thereof has been re- 
turned to the plaintiff but, except as thus expressly admit- 
ted, deny the allegations of paragraph 9 of the amended 
complaint. 


Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint, together with the costs and disburse- 
ments of this action. 


Dated: April 30, 1959. 
Datias S. TowNSEND 
Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


GeorceE B. SEaRts 

George B. Searls 

Mary P. Cuark 

Mary P. Clark 
Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D.C. 


Attorneys for Defendants 
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(Filed May 4, 1959, Harry M. Hull, Clerk) 
Civil Action No. 1938-49 
Answer 

Defendants, for answer to the amended complaint: 

1. Admit the allegations of paragraphs 2 and 3 of the 
amended complaint. 

2. Deny the allegations of paragraph 1, 7, 8 and 10 of the 
amended complaint. 

3. Deny the allegations of paragraph 4 of the amended 
complaint, except admit that defendants are in possession 


or control of the property vested by Vesting Order No. 248 
or the proceeds thereof. 


4. Admit that Exhibit ‘A’ of the amended complaint is 
a true and exact photostatic copy of Vesting Order No. 248, 
and refer to said vesting order for the terms and provisions 
thereof but, except as thus expressly admitted, deny the 


allegations of paragraph 5 of the amended complaint. 


5, Admit that no compensation has ever been paid or 
tendered to plaintiff on account of Vesting Order No. 248 
but, except as thus expressly admitted, deny the allegations 
of paragraph 6 of the amended complaint. 


6. Admit that no application has been made to the Pres- 
ident of the United States, that Exhibit ‘*B”? of the amend- 
ed complaint is a true and exact photostatic copy of Notice 
of Claim No. 37568, refer to said document for the terms 
and provisions thereof, and admit that neither the prop- 
erty nor the proceeds or avails or any part thereof has 
been returned to the plaintiff but, except as thus expressly 
admitted, deny the allegations of paragraph 9 of the amend- 
ed complaint. 
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Counterclaim 
(Filed May 4, 1959, Harry M. Hull, Clerk) 


For a counterclaim against plaintiff, N.V. Handelscom- 
pagnie Ruilverkeer, the defendants allege: 


7. For the purpose of this counterclaim and this counter- 
claim only, specially admit the allegation of paragraphs 5 
and 6 of the complaint that plaintiff, N.V. Handelscom- 
pagnie Ruilverkeer, was the owner of all of the capital 
stock of the Union Banking Corporation of New York im- 
mediately prior to its vesting in the Alien Property Cus- 
todian. 


8. This Court has jurisdiction under Section 17 of the 
Trading with the Enemy Act, as amended (50 U.S.C. App. 
17), and 28 U.S.C. 1345. 


9. By virtue of Vesting Order No. 248, executed October 
20, 1942, all of the capital stock of the Union Banking Cor- 
poration, a New York: Corporation, vested in the Alien 


Property Custodian, predecessor of defendant William P. 
Rogers, Attorney General of the United States, who pro- 
ceeded to liquidate said Corporation pursuant to the laws 
of the State of New York. 


10. At the time of vesting, plaintiff’s parent corpora- 
tion, Bank voor Handel en Scheepvaart, N.V., held on de- 
posit for the account of Union Banking Corporation Fl. 
30,000 Royal Dutch Company shares. 


11. Also at the time of vesting, Rotterdamsche Trustees’ 
Kantoor N.V., which was owned or controlled by Bank voor 
Handel en Scheepvaart, N.V., held on deposit for the ac- 
count of Union Banking Corporation $20,000 face value 
Rhine Westphalia Electric Power Corporation 6% Bonds, 
due 1952, and $18,000 Free State of Prussia 614% Ex- 
ternal Loan Bonds, due September 15, 1951. 


12. Pursuant to Dissolution Order No. 36, executed June 
28, 1946 (11 Fed. Reg. 7819, July 18, 1946), the officers and 
directors of Union Banking Corporation executed an as- 
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signment, dated January 3, 1952, assigning to J. Howard 
McGrath, predecessor of defendant, William P. Rogers, 
Attorney General of the United States, all of the remain- 
ing assets of said Corporation, including the securities 
identified in paragraphs (10) and (11) above. 

Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint and against plaintiff directing it forth- 
with to deliver to defendants the securities identified in 
paragraph (10) and (11) above, or their proceeds or equiva- 
lent, and for such other and further relief as is just, to- 
gether with the costs and disbursements of this action. 


Dated: May 4, 1959. 
Daas S. TowNSEND 
Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


GeorcE B. SEARLS 

George B. Searls 

Mary P. Crakk 

Mary P. Clark 
Attorneys, Department of J ustice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendants 


(Filed April 30, 1959, Harry M. Hull, Clerk) 
Civil Action No. 1937-49 


Answer 


Defendants, for answer to amended complaint: 

1. Admit the allegations of paragraphs 2 and 3 of the 
amended complaint. 

2. Deny the allegations of paragraphs 1, 7, 8 and 10 of 
the amended complaint. 


3. Deny the allegations of paragraph 4 of the amended 
complaint, except admit that defendants are in possession 
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or control of the property vested by Vesting Order No. 
512 or the proceeds thereof. 


4, Admit that Exhibit ‘A’ of the amended complaint is 
a true and exact photostatic copy of Vesting Order No. 
512, and refer to said vesting order for the terms and pro- 
visions thereof but, except as thus expressly admitted, deny 
the allegations of paragraph 5 of the amended complaint. 


5. Admit that no compensation has ever been paid or 
tendered to plaintiff on account of Vesting Order No. 512 
but, except as thus expressly admitted, deny the allegations 
of paragraph 6 of the amended complaint. 


6. Admit that no application has been made to the Pres- 
ident of the United States, that Exhibit ‘“‘B”’ of the amend- 
ed complaint is a true and exact photostatic copy of Notice 
of Claim No. 37569, refer to said document for the terms 
and provisions thereof, and admit that neither the prop- 
erty nor the proceeds or avails or any part thereof has 
been returned to the plaintiff but, except as thus expressly 


admitted, deny the allegations of paragraph 9 of the 
amended complaint. 


Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint, together with the costs and disburse- 
ments of this action. 


Dated: April 30, 1959. 
Datuas S. TowNsEND 
Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


Gerorce B. Searis 

George B. Searls 

Mary P. Crakk 

Mary P. Clark 
Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendants 
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(Filed July 27, 1959, Harry M. Hull, Clerk) 
Civil Action No. 1942-49 


Reply 


Plaintiff, by its attorneys Augenblick & Frost and Law- 
rence C. Moore, for its reply to the counterclaim contained 
in defendants’ answer herein alleges: 


First Derense 


First: The counterclaim fails to state a claim against 
plaintiff upon which relief can be granted. 


Seconp DEFENSE 


Seconp: Denies each and every allegation contained in 
paragraph 7 of said counterclaim. 


Turmp: Admits that the Office of Alien Property Custod- 
ian issued Vesting Order No. 248, executed on or about Oc- 
tober 20, 1942, which purportedly vested all of the capital 
stock of Union Banking Corporation, a New York cor- 
poration, in the Alien Property Custodian, predecessor to 
defendant William P. Rogers, Attorney General of the 
United States; denies knowledge or information sufficient 
to form a belief as to the liquidation of said corporation 
pursuant to the laws of the State of New York; and except 
as thus expressly admitted or denied, denies each and every 
allegation contained in paragraph 8 of said counterclaim. 


Fourrs: Admits that at the time of such purported vest- 
ing plaintiff held on deposit for the account of Union Bank- 
ing Corporation FI. 30,000 Royal Dutch Company shares, 
subject, however, to a then existing prior lien in favor of 
plaintiff as security for the payment of then existing obli- 
gations from Union Banking Corporation, and except as 
thus expressly admitted, denies each and every allegation 
contained in paragraph 9 of said counterclaim. 
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Fira: Admits that at the time of such purported vesting 
Rotterdamsche Trustees’ Kantoor, N.V., which was then 
owned directly and indirectly by plaintiff, held on deposit 
for the account of Union Banking Corporation $20,000 face 
value Rhine Westphalia Electric Power Corporation 6% 
Bonds due 1952, and $18,000 Free State of Prussia 614% 
External Loan Bonds due September 15, 1951, and except 
as thus expressly admitted, denies each and every allega- 
tion containd in paragraph 10 of said counterclaim. 


Srxru: Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraph 11 of said counterclaim. 


SeveNnTH: Admits that the Office of Alien Property Cus- 
todian issued Vesting Order No. 261, executed on or about 
October 28, 1942, which purportedly vested all of the capital 
stock of Holland-American Trading Corporation, a New 
York corporation, in the Alien Property Custodian, prede- 
cessor of defendant William P. Rogers, Attorney General 


of the United States; denies knowledge of information suf- 
ficient to form a belief as to the liquidation of said corpora- 
tion pursuant to the laws of the State of New York; and 
except as thus expressly admitted or denied, denies each 
and every allegation contained in paragraph 12 of said 
counterclaim. 


Eicurs: Admits that at the time of such purported vest- 
ing Rotterdamsche Trustees’ Kantoor, N.V., which was 
then owned directly and indirectly by plaintiff, held on de- 
posit for the account of Holland-American Trading Cor- 
poration $1,000 face value Rhine Westphalia Electric 
Power Corporation 6% Bond, due 1952, and except as thus 
expressly admitted, denies each and every allegation con- 
tained in paragraph 13 of said counterclaim. 


Nuvra: Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraph 14 of said counterclaim. 
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Tamp DEFENSE 


TentH: At all times since prior to the time of the vesting 
referred to in paragraph 9 of the counterclaim, plaintiff 
had and now has a prior lien and claim on the Fl. 30,000 
Royal Dutch Company shares referred to in said para- 
graph 9, as collateral security for the payment of obliga- 
tions due and owing from Union Banking Corporation to 
plaintiff. 


Exeventa: At all times since prior to the time of the 
vesting referred to in paragraph 10 of said counterclaim, 
and until their conversion in 1958 into $32,900 face amount 
41% Rhine Westphalia Electric Power Corporation Series 
B Debt Adjustment Bonds due January 1, 1978, the $20,000 
face value Rhine Westphalia Electric Power Corporation 
6% Bonds referred to in said paragraph 10 were held by 
Rotterdamsche Trustees’ Kantoor, N.V., a corporation, not 
a party to this action, of the Kingdom of the Netherlands, 
and at all times since said conversion $20,000 face amount 
of said 414% Rhine Westphalia Electrie Power Corpora- 
tion Series B Debt Adjustment Bonds due January 1, 1978, 
have been and now are held by plaintiff and have been and 
are subject to a prior lien and claim in favor of plaintiff 
as collateral security for the payment of obligations due 
and owing from Union Banking Corporation to plaintiff, 
and at all times since said conversion $12,900 face amount 
of said 414% Rhine Westphalia Electric Power Corpora- 
tion Series B Debt Adjustment Bonds due January 1, 1978, 
have been and now are held by said Rotterdamsche Trus- 
tees’ Kantoor, N.V., not a party to this action. 


TweELFTH: The $18,000 Free State of Prussia 614% Ex- 
ternal Loan Bonds, due September 15, 1951, referred to in 
paragraph 10 of said counterclaim were at the time of the 
vesting referred to in said paragraph 10 held by Rotter- 
damsche Trustees’ Kantoor, N.V. a corporation not a party 
to this action, of the Kingdom of the Netherlands, and sub- 
sequent to the time of said vesting said bonds were con- 
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verted into other bonds which continued to be, and now are, 
held by said Rotterdamsche Trustees’ Kantoor, N.V., not 
a party to this action. 


THmTEeeNnTH: At all times since prior to the time of vest- 
ing referred to in paragraph 13 of said counterclaim, and 
until its conversion in 1958 into $1,600 face amount 414% 
Rhine Westphalia Electric Power Corporation Series B 
Debt Adjustment Bonds due January 1, 1978, the $1,000 
face value Rhine Westphalia Electric Power Corporation 
6% Bond due 1952 referred to in said paragraph 13 was 
held by Rotterdamsche Trustees’ Kantoor, N.V., a cor- 
poration, not a party to this action, of the Kingdom of the 
Netherlands, and at all times since said conversion $1,000 
face amount of said 414% Rhine Westphalia Electric Power 
Corporation Series B Debt Adjustment Bonds due January 
1, 1978 have been and now are held by plaintiff and $600 
face amount of said Rhine Westphalia Electrie Power Cor- 
poration Series B Debt Adjustment Bonds due January 1, 
1978 have been and now are held by said Rotterdamsche 
Trustees’ Kantoor, N.V. 


FourtH DrrensE 


Fourreentu: Plaintiff is not “an enemy or ally of 
enemy’? within the meaning of Section 9 (a) and Section 2 
of the Trading With the Enemy Act, as amended (50 U.S.C. 


App. § 9). 
Firra DE&rense 


FreteentH: The award, as demanded in said counter- 
claim, to defendants of such of the securities referred to in 
paragraphs 9 and 10 of said counterclaim as are subject to 
a prior lien and claim in favor of plaintiff as alleged in 
paragraphs Tents and Exevents of this Reply, and of the 
accruals on such securities, would deprive plaintiff of its 
property without due process of law and without any com- 
pensation, in violation of the 5th Amendment of the Con- 
stitution of the United States. 
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SrxreentH: The award, as demanded in said counter- 
claim, to defendants of such of tie securities referred to in 
paragraphs 9 and 10 of said counterclaim, as are subject 
to a prior lien and claim in favor of the plaintiff as alleged 
in paragraphs Tenro and Exeventu of this Reply, and of 
the accruals on such securities, would deprive plaintiff of 
its property without any compensation from any source, 
in violation of the Treaty of Friendship, Commerce and 
Navigation, entered into force on December 5, 1957, be- 
tween the United States and the Kingdom of the Nether- 
lands, and particularly Article VI (4) of said Treaty which 
provides in part ‘‘Property of nationals and companies of 
either Party shall not be taken within the territories of the 
other party except for a public interest, nor shall it be taken 
without the prompt payment of just compensation. ...” 


Wuererorg, plaintiff demands judgment dismissing de- 
fendants’ counterclaim, and as demanded in plaintiff’s 
amended complaint, together with the costs and disburse- 
ments of this action. 


Dated: July 23, 1959. 


LawrkENcE C. Moore 
Lawrence C. Moore 
Mills Building 
17th and Pennsylvania Avenue, N.W. 
Washington 6, D. C. 
and 
AUGENBLICK & Frost 
500 Fifth Avenue, 
New York 36, New York 
By Roserr A. AUGENBLICK 
A Partner 
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Filed July 27, 1959, Harry M. Hull, Clerk 
Civil Action No. 1938-49 


Reply 
Plaintiff, by its attorneys Augenblick & Frost and Law- 
rence C. Moore, for its reply to the counterclaim contained 
in defendants’ answer herein, alleges: 


First DEFENSE 


First: The counterclaim fails to state a claim against 
plaintiff upon which relief can be granted. 


Seconp DEFENSE 


Szconp: Denies each and every allegation contained in 
paragraph 8 of said counterclaim. 


Tump: Admits that the Office of Alien Property Custod- 
jan issued Vesting Order No. 248, executed on or about 
October 20, 1942, which purportedly vested all of the capi- 
tal stock of Union Banking Corporation, a New York cor- 
poration, in the Alien Property Custodian, predecessor to 
defendant William P. Rogers, Attorney General of the 
United States; denies knowledge or information sufficient 
to form a belief as to the liquidation of said corporation 
pursuant to the laws of the State of New York; and except 
as thus expressly admitted or denied, denies each and every 
allegation contained in paragraph 9 of said counterclaim. 


Fourra: Admits that at the time of such purported vest- 
ing Bank voor Handel En Scheepvaart, N.V. held on de- 
posit for the account of Union Banking Corporation FI. 
30,000 Royal Dutch Company shares, subject, however, to a 
then existing prior lien in favor of Bank voor Handel En 
Scheepvaart, N.V. as security for the payment of then ex- 
isting obligations from Union Banking Corporation to 
Bank voor Handel En Scheepvaart, N.V., and except as 
thus expressly admitted, denies each and every allegation 
contained in paragraph 10 of said counterclaim. 
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Firre: Admits that at the time of such purported vest- 
ing Rotterdamsche Trustees’ Kantoor, N.V., which was 
then owned directly and indirectly by Bank Voor Handel 
En Scheepvaart, N.V., held on deposit for the account of 
Union Banking Corporation $20,000 face value Rhine West- 
phalia Electric Power Corporation 6% Bonds due 1952, and 
$18,000 Free State of Prussia 614% External Loan Bonds 
due September 15, 1951, and except as thus expressly ad- 
mitted, denies each and every allegation contained in para- 
graph 11 of said counterclaim. 


SrxtH#: Denies knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraph 12 of said counterclaim. 


Tarp DEFENSE 


SeventH: The Fl. 30,000 Royal Dutch Company shares 
referred to in paragraph 10 of said counterclaim were at 
all times since prior to the time of the vesting referred to 
in said paragraph 10, and now are, held by Bank Voor 
Handel En Scheepvaart, N.V., a corporation, not a party 
to this action, of the Kingdom of the Netherlands, and at 
all such times said Bank Voor Handel En Scheepvaart, 
N.V. had and now has a prior lien and claim on said shares 
as collateral security for the payment of obligations due 
and owing from Union Banking Corporation to Bank Voor 
Handel En Scheepvaart, N.V. 


Eicuts: At all times since prior to the time of the vest- 
ing referred to in paragraph 11 of said counterclaim, and 
until their conversion in 1958 into $32,900 face amount 
44%%% Rhine Westphalia Electric Power Corporation Se- 
ries B Debt Adjustment Bonds due January 1, 1978, the 
$20,000 face Value Rhine Westphalia 6% Bonds referred to 
in paragraph 11 of the said counterclaim were held by Rot- 
terdamsche Trustees’ Kantoor, N.V., a corporation, not a 
party to this action, of the Kingdom of the Netherlands, 
and at all times since said conversion $20,000 face amount 
of said 414% Rhine Westphalia Electric Power Corpora- 
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tion Series B Debt Adjustment Bonds due January 1, 1978, 
have been and now are held by Bank Voor Handel En 
Scheepvaart, N.V., not a party to this action, and have been 
and are subject to a prior lien and claim in favor of Bank 
Voor Handel En Scheepvaart, N.V. as collateral security 
for the payment of obligations due and owing from Union 
Banking Corporation to Bank Voor Handel En Scheep- 
vaart, N.V., and at all times since said conversion $12,900 
face amount of said 414% Rhine Westphalia Electric Power 
Corporation Series B Debt Adjustment Bonds due January 
1, 1958, have been and now are held by Rotterdamsche 
Trustees’ Kantoor, N.V., not a party to this action. 


Nixra: The $18,000 Free State of Prussia 614% Exter- 
nal Loan Bonds, due September 15, 1951, referred to in 
paragraph 11 of said counterclaim were at the time of the 
vesting referred to in said paragraph 11 held by Rotter- 
damsche Trustees’ Kantoor, N.V., not a party to this ac- 
tion, and at all times subsequent to the time of said vest- 


ing Rotterdamsche Trustees’ Kantoor, N.V. continued to 
hold such bonds until they were converted into other bonds 
which at all times continued to be, and now are, held by 
Rotterdamsche Trustees’ Kantoor, N.V. 


FourtH DEFENSE 


Tentu: Plaintiff is not ‘‘an enemy or ally of enemy’’ 
within the meaning of Section 9 (a) and Section 2 of the 
Trading With the Enemy Act, as amended (50 U.S.C. App. 
$9). 


Frrra DEFense 


ELeventH: The award, as demanded in said counter- 
claim, to defendants of such of the securities referred to 
in paragraphs 10 and 11 of said counterclaim as are sub- 
ject to a prior lien and claim in favor of Bank Voor Handel 
En Scheepvaart, N.V. as alleged in paragraphs SEVENTH 
and Ecurs of this Reply, and of the accruals on such se- 
curities, would deprive Bank Voor Handel En Scheep- 
vaart, N.V. of its property without due process of law and 
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without any compensation, in violation of the 5th Amend- 
ment of the Constitution of the United States. 


Sura Drerense 


TweLrra: The award, as demanded in said counterclaim, 
to defendants of such of the securities referred to in 
paragraphs 10 and 11 of said counterclaim, as are subject 
to a prior lien and claim in favor of Bank Voor Handel En 
Scheepvaart, N.V. as alleged in paragraphs SeventH and 
Ercurs of this Reply, and of the accruals on such securi- 
ties, would deprive Bank Voor Handel En Scheepvaart, 
N.V. of its property without any compensation from any 
source, in violation of the Treaty of Friendship, Commerce 
and Navigation, entered into force on December 5, 1957, 
between the United States: and the Kingdom of the Nether- 
lands, and particularly Article VI (4) of said Treaty which 
provided in part ‘‘Property of nationals and companies of 
either Party shall not be taken within the territories of the 


other party except for a public interest, nor shall it be 
taken without the prompt payment of just compensa- 
tion....”’ 


Wuererore, plaintiff demands judgment dismissing de- 
fendants’ counterclaim, and as demanded in plaintiff’s 
amended complaint, together with the costs and disburse- 
ments of this action. 


Dated: July 23, 1959. 


Lawrence C. Moore 
Lawrence C. Moore 
Mills Building 
17th and Pennsylvania Avenue, N.W. 
Washington 6, D. C. 
and 
AUGENBLICK & Frost 
500 Fifth Avenue 
New York 36, New York 


By Roserr L. AuGENBLICK 
A Partner 
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Civil Action No. 1942-49 
Civil Action No. 1938-49 
Civil Action No. 1937-49 
Civil Action No. 1941-49 
Civil Action No. 1940-49 
Civil Action No. 1939-49 


Order 


The defendants in the above entitled actions having 
moved this Court for an order consolidating the trial of all 
the above entitled actions under Rule 42 of the Federal 
Rules of Civil Procedure, and having supported their mo- 
tion by an affidavit of M. Magdalena Schoch attached there- 
to, and the plaintiffs in the above entitled actions having 
consented to the motion, and it appearing that these cases 
involve common questions of law and fact and that con- 
solidation will reduce cost and delay, it is 


Orprren, that the above entitled actions be consolidated 
for trial under the title of “Bank voor Handel En Scheep- 


vaart, N.V., et al. v. William P. Rogers, Attorney General 
of the United States, as Successor to the Alien Property 
Custodian, and Ivy Baker Priest, Treasurer of the United 
States.”’ 


Dated December 14, 1959. 


Keeca, J. 
Judge 
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Civil Actions No. 1937-49 to 1942-49 (consolidated for 
trial) as 1942-49 


Defendants’ Motion to Dismiss for Lack of Jurisdiction of the 
Subject Matter Under Rule 12(b) of the Rules of 
Civil ure 
Defendants, by the undersigned attorneys, move the 
Court, upon the pleadings on file in this action, for an 


order dismissing the complaints herein of the following 
plaintiffs: 


Bank voor Handel en Scheepvaart N. V.—Civil Action 
No. 1942-49; 


N. V. Handels-en Transport-Maatschappij “Vuleaan”— 
Civil Action No. 1937-49; 


N. V. Handelscompagnie ‘‘Ruilverkeer””—Civil Action No. 
1938-49 ; 


N. V. Hollandsch-Amerikaansche Beleggings-Mattschap- 


pij (Holland-American Investment Corp.)—Civil Action 
No. 1941-49; 


Handelsveenootschap ‘‘Norma”? N. V.—Civil Action No. 
1940-49 ; 


on the ground that the Court lacks jurisdiction of the sub- 
ject matter of their actions for the following reasons: de- 
fendants are officers of the United States of America and 
this suit is in substance an action against the United 
States of America, which has not consented to be sued by 
these plaintiffs, who, according to their complaints, are 
‘cenemies”’? with no standing to sue for the return of 
vested property under Section 9(a) of the Trading with 
the Enemy Act, since they are and were at all material 
times corporations incorporated in the Netherlands while 
the Netherlands were occupied by Germany and Ger- 
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many was at war with the United States in the Second 
World War. 
(Signed) Datxas S. TownsenD 
Dallas S. Townsend 
Assistant Attorney General 


(Signed) Aztuur R. ScHor 
Arthur R. Schor 
M. Macparena ScHoce 
M. Magdalena Schoch 
Attorneys, Department of 
Justice 
Office of Alien Property 
Washington 23, D. C. 
Attorney for Defendants 


Civil Action No. 1942-49 
(Filed June 7, 1960, Harry M. Hull, Clerk) 


Order Granting Defendants’ Motion to Dismiss 
Certain Causes of Action 

This cause came on to be heard on defendants’ Motion 
to Dismiss all causes of action pleaded by the plaintiff 
on the basis of the vesting of its property by the Alien 
Property Custodian prior to 1945, on the ground that 
the Court lacks jurisdiction in that the plaintiff is an enemy, 
as that term is defined in Section 2 of the Trading with 
the Enemy Act, as amended, and, as an enemy, has no cause 
of action against the United States Government for the 
return of vested property under Section 9(a) of the 
Trading with the Enemy Act, as amended, since it was 
at all material times a corporation incorporated in The 
Netherlands and The Netherlands were occupied by the 
German forces and Germany was at war with the United 
States in the Second World War. 


Defendants’ Motion is hereby granted and it is hereby 
ordered that judgment be entered striking from the com- 
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plaint all causes of action asserted by reason of the issu- 
ance of Vesting Order No. 248 (7 F.R. 9097, November 7, 
1942) ; Vesting Order No. 259 (7 F.R. 10626, December 19, 
1942) ; and Vesting Order No. 261 (7 F.R. 10627, December 
19, 1942). 


And defendants having filed a counter-claim herein, the 
Court hereby determines that there is no just reason for 
delay and hereby expressly directs the entry of a final 
judgment pursuant to Rule 54 (b) of the Federal Rules 
of Civil Procedure. 


Dated: June 7, 1950. 
JoserH C. McGarracHy, 
Judge. 


Civil Action No. 1941-49 
Filed June 7, 1960, Harry M. Hull, Clerk 


Order Granting Defendants’ Motion to Dismiss 


This cause came on to be heard on defendants’ Motion 
to Dismiss the complaint on the ground that the Court lacks 
jurisdiction in that plaintiff is an enemy, as that term is 
defined in Section 2 of the Trading with the Enemy Act, as 
amended, and, as an enemy, has no cause of action against 
the United States Government for the return of vested 
property under Section 9(a) of the Trading with the 
Enemy Act, as amended, since it was at all material times 
a corporation incorporated in The Netherlands and The 
Netherlands were occupied by the German forces and 
Germany was at war with the United States in the Second 
World War. 


Defendants’ Motion is hereby granted and it is hereby 
ordered and decreed that the said complaint be dismissed 
and defendants recover their costs. 


Josern C. McGarracHy 
Judge 
Dated June 7, 1960 
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Civil Action No. 1938-49 
Filed June 7, 1960, Harry M. Hull, Clerk 
Order Dismissing the Complaint 


This cause came on to be heard on defendants’ Motion to 
dismiss the complaint on the ground that the Court lacks 
jurisdiction in that plaintiff is an enemy, as that term is 
defined in Section 2 of the Trading with the Enemy Act, 
as amended, and, as an enemy, has no cause of action against 
the United States Government for the return of vested 
property under Section 9(a) of the Trading with the Enemy 
Act, as amended, since it was at all material times a cor- 
poration incorporated in The Netherlands and The Nether- 
lands were occupied by the German forces and Germany 
was at war with the United States in the Second World War. 


Defendants’ Motion is hereby granted and it is hereby 
ordered and decreed that the said complaint be dismissed 
and defendants recover their costs. 


Defendants having filed a counter-claim herein, the Court 
hereby directs that said dismissal of the complaint shall be 
final and hereby determines that there is no just reason for 
delay and hereby expressly directs the entry of a final 
judgment pursuant to Rule 54(b) of the Federal Rules of 
Civil Procedure. 


JosepH M. McGarracuy 
Judge 
Date June 7, 1960 


Civil Action No. 1937-49 
Filed June 7, 1960, Harry M. Hull, Clerk 
Order Granting Defendants’ Motion to Dismiss 


This cause came on to be heard on defendants’ Motion 
to Dismiss the complaint on the ground that the Court 
lacks jurisdiction in that plaintiff is an enemy, as that term 
is defined in Section 2 of the Trading with the Enemy Act, 
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as amended, and, as an enemy has no cause of action 
against the United States Government for the return of 
vested property under Section 9(a) of the Trading with the 
Enemy Act, as amended, since it was at all material times 
a corporation incorporated in The Netherlands and The 
Netherlands were occupied by the German forces and Ger- 
many was at war with the United States in the Second 
World War. 


Defendants’ Motion is hereby granted and it is hereby 
ordered and decreed that the said complaint be dismissed 
and defendants recover their costs. 


JosePpH M. McGarracuy 
Judge 
Date June 7, 1960 


Notice of Appeal 
Civil No. 1937-49 


Notice is hereby given this day of July 8, 1960, that N. V. 
Handels-en-Transport-Maatschappij, the plaintiff herein, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 7th day of June, 1960 in favor of the defend- 
ants against said plaintiff. 


Lawrence C. Moors 
Avcensuick & Frosr 
By Roserr L. Aucensrick 
A partner 
Attorneys for Plaintiff 
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Civil No. 1938-49 
Notice of Appeal 


Notice is hereby given this day of July 8, 1960, that N. V. 
Handelscompagnie Ruilverkeer, the plaintiff herein, here- 
by appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 7th day of June, 1960 in favor of the defend- 
ants against said plaintiff. 


LawkENceE ©. Moors 
Avcensuick & Frost 
By Roserr L. Avcensrick 
A partner 
Attorneys for Plaintiff 


Civil No. 1941-49 
Notice of Appeal 


Notice is hereby given this day of July 8, 1960, that 
N. V. Hollandsch-Amerikaansche Beleggings-Mattschappij 
(Holland-American Investment Corporation) the plaintiff 
herein, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of 
this Court entered on the 7th day of June, 1960 in favor of 
the defendants against said plaintiff. 


Lawrence C. Moors 
Avcensuick & Frost 
By Roserr L. AvcEnsiick 
A partner 
Attorneys for Plaintiff 
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Civil No. 1942-49 

Notice of Appeal 
Notice is hereby given this day of July 8, 1960, that Bank 
Voor Handel en Scheepvaart, N. V., the plaintiff herein, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 7th day of June, 1960 in favor of the defend- 

ants against said plaintiff. 


Lawrence C. Moore 
Avcensiick & Frost 
By Rosert L. AvGENBLICK 
A partner 
Attorneys for Plaintiff 
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Excerpts from Transcript of Proceedings 
Mr. Schor: 


This, sir, is a motion to dismiss complaints of five Dutch 
corporations, all of whom were doing business and active 
during the period of the German occupation of Holland 
from 1940 up until the liberation of that country some time 
in 1945. 

The Court: Were they doing business before the German 
occupation? 

Mr. Schor: They were doing business before the German 
oceupation as well. 

It is brought on the ground that they have no cause of 
action which can be maintained under the Trading with 
the Enemy Act. 

Property that they seek the return of was vested by a 
series of vesting orders, and this becomes relevant, Your 
Honor, beginning with number 248 in October of 742, 259, 
October °42, 261, October "42, 512, 1943; 5905, February 
15, 1946; and 8471 and 8589, 47. 

I am restricting this motion to dismiss, sir, to all those 
takings which occurred prior to 1945. 

i * * * * * * * * * 

I am limiting this motion to a motion to strike all that 
portion in the causes of action which seeks to recover prop- 
erty vested in 1942 and 1943, all before 1945, 


e ° ° % * ° * * ° » 


Mr. Augenblick: 


There are six plaintiffs involved in this motion as directed 
against the five Dutch plaintiffs. The sixth one is a Swiss 
foundation. The plaintiffs include a commercial bank, a 
shipping company, trading company, operating long prior 
to the beginning of World War II. 


55 


VESTING ORDERS 


Excerpt from Exhibit A of Complaints in Civil Actions 
1938-49, 1941-49, 1942-49 
OFFICE OF THE ALIEN PROPERTY CUSTODIAN 
WASHINGION 


Vesting Order Number 248 


Re: All of the capital stock of Union Banking Corporation 
and certain indebtedness owing by it 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding: 

(a) That the property described as follows: 

All of the capital stock of Union Banking Corpora- 
tion, a New York corporation, New York, New York, 


which is a business enterprise within the United 
States, consisting of 4,000 shares of $100 par value 


common capital stock, the names of the registered 
owners of which, and the number of shares owned 
by them respectively, are as follows: 


Number of 
Names shares 
E. Roland Harriman 3,991 
Cornelis Lievense 
Harold D. Pennington 
Ray Morris 
Prescott S. Bush 
H. J. Kouwenhoven 
Johann G. Groeninger 


Total 4,000, 


al] of which shares are held for the benefit of Bank 
voor Handel en Scheepvaart, N. V., Rotterdam, The 
Netherlands, which bank is owned or controlled by 


56 


members of the Thyssen family, nationals of Ger- 
many and/or Hungary, 


is property of nationals, and represents ownership 
of said business enterprise which is a national, of 
a designated enemy country or countries (Germany 
and/or Hungary) ; 


That the property described as follows: 


All right, title, interest and claim of any name or 
nature whatsoever of the aforesaid Bank voor 
Handel en Scheepvaart and August Thyssen-Bank, 
Berlin, Germany, and each of them, in and to all 
indebtedness, contingent or otherwise and whether 
or not matured, owing to them, or each of them, by 
said Union Banking Corporation, including but not 
limited to all security rights in and to any and 
all collateral for any or all of such indebtedness 
and the right to sue for and collect such indebted- 
ness, 


is an interest in the aforesaid business enterprise 
held by nationals of an enemy country or countries, 
and also is property within the United States owned 
or controlled by nationals of a designated enemy 
country or countries (Germany and/or Hungary) ; 


and determining that to the extent that any or all of such 
nationals are persons not within a designated enemy coun- 
try, the national interest of the United States requires that 
such persons be treated as nationals of the aforesaid desig- 
nated enemy country or countries (Germany and/or Hun- 
gary), and having made all determinations and taken all 
action, after appropriate consultation and certification, re- 
quired by said Executive Order or Act or otherwise, and 
deeming it necessary in the national interest, hereby vests 
such property in the Alien Property Custodian, to be 
held, used, administered, liquidated, sold or otherwise dealt 
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with in the interest of and for the benefit of the United 
States. 


* * * * * Ld * * * 


Executed at Washington, D. C. on October 20, 1942. 


(Official seal) (Signed) Leo T. Crowley 
Leo T. Crowley 
Alien Property Custodian 


Excerpt from Exhibit A of Complaint in Civil Action 
1942-49 
OFFICE OF THE ALIEN PROPERTY CUSTODIAN 
WASHINGTON 


Vesting Order Number 259 


Re: All of the capital stock of Seamless Steel Equipment 
Corporation 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding that the property described as follows: 


All of the capital stock of Seamless Steel Equipment 
Corporation, a New York Corporation, New York, 
New York, which is a business enterprise within the 
United States, consisting of 500 shares of $100 par 
value common capital stock, which shares are registered 
in the name of Cornelis Lievense and are held for the 
benefit of Press und Walzweck, A. G. Dusseldorf, Ger- 
many, and Bank voor Handel en Scheepvaart, N. V., 
Rotterdam, The Netherlands, which bank is owned or 
controlled by members of the Thyssen family, nationals 
of Germany and/or Hungary, 


is property of nationals, and represents ownership of said 
business enterprise which is a national, of a designated 
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enemy country or countries (Germany and/or Hungary) 
and determining that to the extent that any or all of such 
nationals are persons not within a designated enemy coun- 
try the national interest of the United States requires that 
such persons be treated as nationals of the aforesaid desig- 
nated enemy country or countries (Germany and/or Hun- 
gary), and having made all determinations and taken all 
action, after appropriate consultation and certification, re- 
quired by said Executive Order or Act or otherwise, and 
deeming it necessary in the national interest, hereby vests 
such property in the Alien Property Custodian, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 


* * * * * * * * * * 


Executed at Washington, D. C. on October 28, 1942. 


(Official seal) (Signed) Leo T. CrowLey 
Leo T. Crowley 
Alien Property Custodian 


OFFICE OF THE ALIEN PROPERTY CUSTODIAN 
WASHINGTON 


Vesting Order Number 261 


Re: All of the capital stock of Holland-American Trading 
Corporation 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, and 
pursuant to law, the undersigned, after investigation, 
finding that the property described as follows: 


All of the capital stock of Holland-American Trading 
Corporation, a New York corporation, New York, New 
York, which is a business enterprise within the United 
States, consisting of 500 shares of $100 par value com- 
mon stock, the names of the registered owners of which, 
and the number of shares owned by them respectively, 
are as follows: 


Names 


E. Roland Harriman 
C. Lievense 

H. D. Pennington 
Ray Morris 

Knight Wooley 

H. J. Kouwenhoven 
J. G. Groeninger 


Total 


all of which shares are held for the benefit of Bank 
voor Handel en Scheepvaart, N. V., Rotterdam, The 
Netherlands, which bank is owned or controlled by 
members of the Thyssen family, nationals of Germany 
and/or Hungary, 


is property of nationals, and represents ownership of said 
business enterprise which is a national, of a designated 
enemy country or countries Germany and/or Hungary), and 
determining that to the extent that any or all of such na- 
tionals are persons not within a designated enemy country 
the national interest of the United States requires that such 
persons be treated as nationals of the aforesaid designated 
enemy country or countries (Germany and/or Hungary), 
and having made all determinations and taken all action, 
after appropriate consultation and certification, required 
by said Executive Order or Act or otherwise, and deeming 
it necessary in the national interest, hereby vests such 
property in the Alien Property Custodian, to be held, used, 
administered, liquidated, sold or otherwise dealt with in 
the interest of and for the benefit of the United States. 


* * * * * * * ° * * 
Executed at Washington, D. C. on October 28, 1942. 
(Official seal) (Signed) Leo T. CrowLey 


Leo T. Crowley 
Alien Property Custodian 
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Excerpt from Exhibit A of Complaint in Civil Action 
1987-49 
OFFICE OF THE ALIEN PROPERTY CUSTODIAN 
WASHINGTON 


Vesting Order Number 512 
Re: Domestic Fuel Corporation 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding: 

(a) That the property described as follows: 


375 shares (which constitutes a substantial part, 
namely, 75%, of all outstanding shares) of $100 
par value common stock of Domestic Fuel Corpora- 
tion, a New York corporation, New York, New 
York, which is a business enterprise within the 
United States, of which: 


(1) 175 shares are owned by Franz, Haniel & Cie., 
G.m.b.H., whose last known address was repre- 
sented to the undersigned as being Duisburg- 
Ruhrort, Germany ; 


75 shares are owned by ‘‘Riberena del Plata’’ 
Sudamericana de Comercio, S. A., Buenos 
Aires, Argentina, which is presently on The 
Proclaimed List of Certain Blocked Nationals 
promulgated pursuant to Proclamation 2497 
of the President of the United States of Amer- 
ica of July 17, 1941, and is owned or controlled 
by Deutsches Kohlen Depot G.m.b.H., whose 
last known address was represented to the 
undersigned as being Hamburg, Germany; 
and 


125 shares are owned by N. V. Handels-en- 
Transport Maatschappij ‘‘Vulcaan’’, Rotter- 
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dam, Holland, which is owned or controlled by 
members of the Thyssen family, nationals of 
Germany; 


is property of nationals, and represents control of 
said business enterprise which is a national, of a 
designated enemy country (Germany), 


That the property described as follows: 


All right, title, interest and claim of any name or 
nature whatsoever of said N. V. Handels-en-Trans- 
port Maatschappij ‘‘Vuleaan’’, and said Franz, 
Haniel & Cie., and each of them, in and to all in- 
debtedness, contingent or otherwise and whether 
or not matured, owing to them and each of them 
by said Domestic Fuel Corporation, including but 
not limited to all security rights in and to any 
and all collateral for any or all of such indebted- 
ness and the right to sue for and collect such in- 
debtedness, 


is an interest in the aforesaid business enterprise 
held by nationals of an enemy country, and is also 
property within the United States owned or con- 
trolled by Nationals of a designated enemy country 
(Germany) ; 


and determining that to the extent that any or all of such 
nationals are persons not within a designated enemy coun- 
try, the national interest of the United States requires that 
such persons be treated as nationals of the aforesaid desig- 
nated enemy country (Germany), and having made all 
determinations and taken all action, after appropriate con- 
sultation and certification, required by said Executive Order 
or Act or otherwise, and deeming it necessary in the na- 
tional interest, hereby (i) vests the property described in 
subparagraphs (a) and (b) in the Alien Property Cus- 
todian, to be held, used, administered, liquidated, sold or 
otherwise dealt with in the interest of and for the benefit 
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of the United States, and (ii) undertakes the direction, 
management, supervision and control of such business en- 
terprise to the extent deemed necessary or advisable from 
time to time by the undersigned. 


. * 2 e * * e * * e 
Executed at Washington, D. C. on December 14, 1942. 
(Official seal) (Signed) Leo T. CrowLey 


Leo T. Crowley 
Alien Property Custodian 
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STATEMENT OF QUESTION PRESENTED 


Are appellants, solely by reason of the fact that during 
“World War II they existed as corporations incorporated 
under the laws of the Netherlands which then was occupied 
| by the armed forces of Germany, to be regarded as enemies 
‘without standing to bring judicial action in 1949 under 
| ¢9(a) of the Trading with the Enemy Act for the return of 
' their property vested by the Alien Property Custodian dur- 

ing World War Il? 
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JurispictionaL STATEMENT 
SraTEMENT OF THE CasE 
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Summary or Points 

Summary or ARGUMENT 


ARGUMENT 


I. Upon liberation of the Netherlands in 1945, 
a Netherlands corporation ceased to be an 
“Enemy”? solely by reason of the fact of 
Netherlands incorporation and was therefore 
entitled to judicial remedy under § 9(a) of 
the Act; the lower court erred in refusing to 
so hold 


1. The judgments below are inconsistent with the 
purposes of the Act and the United States 
policy of protecting the assets of its friends .. 


2. Appellants’ position is consistent with the 
text of the Act 


3. Judicial authorities support appellants 
4.Incongruous results produced by judgments 


Il. There is nothing in the legislative history of 
the Trading With the Enemy Act or in § 32(a) 
thereof, indicating any intent to deny judicial 
remedy under §9(a) to friendly nationals of 
oceupied countries after the liberation of such 
countries, and the lower court erred in refus- 
ing to so hold 


1. Prior to World War II 
2. After World War II 
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TIL. The decision below denies judicial remedy 

with respect to confiscation of Appellants’ 

property and therefore unnecessarily collides 

with the appellants’ rights as friendly aliens 

to due process and just compensation under 

the Fifth Amendment to the Constitution of the 

United States 


IV. The decision below is inconsistent with the 
mutual obligations of the United States and the 
Netherlands as a matter of treaty and inter- 
national law 
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IN THE 


United States Court of Appeals 


For THE Districr oF CoLUMBIA CIRCUIT 


Banx Voor Hanve, En ScHEEPVART N.V., 
Appellant, 


Vv. 


Wns P. Rocers, Attorney General of the / No 15,932 
United States, as Successor to the Alien Prop- 
erty Custodian, and Ivy BakER Priest, Treas- 
urer of the United States, Appellees. 


N.V. HoiuanpscH-AMERIKAANSCHE BELBGGINGS- 
MaatscHapprs (Holland-American Investment 
Corporation), Appellant, 


Vv. 


Wruum P. Rogers, Attorney General of the 
United States, as Successor to the Alien Prop- 
erty Custodian, and Ivy Baker Priest, Treas- 
urer of the United States, Appellees. 


N.V. HANDELSCOMPAGNIE RUILVERKEER, 
Appellant, 


v. 


‘Wuam P. Rocegs, Attorney General of the 
United States, as Successor to the Alien Prop- 
erty Custodian, and Ivy Baker Priest, Treas- 
urer of the United States, Appellees. 

N.V. Hanpets-En-TRANSPORT-MAATSCHAPPIJ, 
“<Vuleaan’’, Appellant, 
v. 

Wrum P. Rogers, Attorney General of the 
United States, as Successor to the Alien Prop- 
erty Custodian, and Ivy Baker Prust, Treas- 
urer of the United States, Appellees. 


Appeals From Judgments of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


2 


JURISDICTIONAL STATEMENT 


Appellees moved below pursuant to Rule 12(b) of the 
Federal Rules of Civil Procedure to dismiss the complaints 
of five Netherlands corporations, for lack of jurisdiction 
of the subject matter of the actions (JA 47). 


These appeals are taken from judgments below grant- 
ing such motion to the extent of dismissing in their en- 
tirety the complaints of three appellants, N.V. Hollandsch- 
Amerikaansche Beleggings-Maatschappij (Holland-Ameri- 
can Investment Corporation), N.V. Handelscompagnie 
Builverkeer, and N.V. Handels - En - Transport - Maats- 
chappij ‘‘Vulcaan”’, and striking from the complaint of the 
fourth appellant, Bank voor Handel En Scheepvaart N.V. 
all claims relating to return of property vested during 
World War II (thereby leaving in such complaint claims 
relating to return of property vested after World War IL) 
(JA. 48, 49, 50). 


Jurisdiction of the Court below was founded on § 9(a@) 


of the Trading with the Enemy Act, Act of October 6, 1917,- 
c. 106, § 9, 40 Stat. 419, as amended, 50 U.S.C. App. § 9(a). 


Jurisdiction of this Court is founded on 28 U.S.C. § 1291, 
and upon Rule 54(b) of the Federal Rules of Civil Proce- 
dure. Since the appellees filed counterclaims to the com- 
plaints of appellants Bank voor Handel en Scheepvaart 
N.V. and of N.V. Handelscompagnie Ruilverkeer (JA 29-31, 
34, 35) and since not all of the claims of appellant Bank voor 
Handel en Scheepvaart N.V. were dismissed below, the 
orders with respect to these two appellants each contained 
a finding that there is no just cause for delay and expressly 
directed the entry of final judgment pursuant to Rule 54(b) 
of the Federal Rules of Civil Procedure. 


Notices of appeal from the judgments of the District 
Court were filed on July 8, 1960 (JA 51-53). The record 
on appeal was docketed on August 10, 1960, and the appeals 
were consolidated by order dated August 17, 1960. 
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STATEMENT OF THE CASE 


The issue of the law here presented has never, 80 far 
as we know, been decided on the merits in any prior case. 
The lower court (McGarraghy, J.) granted appellees’ 
motion from the bench at the close of oral argument, and 
wrote no opinion. 


Appellants commenced their actions in 1949. Each appel- 
lant existed and did business prior to the outbreak of World 
War II (JA 54). 


Each of the complaints (JA 9-25) alleges in substance 
that the plaintiff is a Netherlands corporation, that its 
property has been vested by the defendants, that plaintiff 
was the owner of the vested property immediately prior to 
the vesting, that plaintiff is not an enemy or ally of an 
enemy within the meaning of the Trading with the Enemy 
Act, or of the First War Powers Act of 1941, as amended, 
that it never engaged in activities inimical to the United 
States and never acted as a cloak for an enemy, and that 
the national interest does not require that it be treated as 
a national of an enemy country, that a notice of claim 
for return of its property has been duly filed pursuant to 
the Trading with the Enemy Act, that notwithstanding 
plaintiff’s eligibility to a return of its property under such 
‘Act defendants have refused to return such property, and 
that plaintiff has been deprived of its property without 
due process of law in violation of the Fifth Amendment to 
the Constitution of the United States. The relief demanded 
includes judgment for return of the property or just com- 
pensation therefor. 


Appellant’s four actions were started at the same time 
as two other similar actions, one (Civil Action No. 1940-49 
below) by Handelsvennootschap ‘‘Norma’’ N.V., a Nether- 
lands corporation, and the other (Civil Action No. 1939-49 
below) by Familienstiftung Kaszony, @ foundation organ- 
ized under Swiss law. All six actions were consolidated 
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for trial by order of the District Court, dated December 14, 
1959 (JA 46). 


The value of the vested property involved on this appeal 
is alleged in the complaints to be in excess of $4,000,000 
(JA 3, 10, 16, 21). Most of the property involved in the 
complaints was vested by vesting orders issued in 1942 and 
1943; the balance was vested in 1946 and 1947 after the 
close of World War II hostilities (JA 55). 


After the six actions were consolidated for trial appellees 
made the motion, involved on this appeal, for an order 
dismissing the complaints of the five Netherlands corpo- 
rations (omitting the Swiss foundation) on the ground that 
the Court lacked jurisdiction of the subject matter of the 
actions because the Netherlands plaintiffs 


“taccording to their complaints, are ‘enemies’ with no 
standing to sue for the return of vested property under 
Section 9(a) of the Trading with the Enemy Act, since 
they were at all material times corporations incorpo- 
rated in the Netherlands while the Netherlands were 
oeceupied by Germany and Germany was at war with 
pe. eee States in the Second World War.” (JA 
) 


By leave of the Court, the Government of the Kingdom 
of the Netherlands appeared below as amicus curiae in 
opposition to the motion and in support of appellants’ 
position. 


At the opening of oral argument below of the motion, 
appellees voluntarily withdrew so much of their motion as 
related to claims in the complaints to return of property 
vested after World War II and limited their motion to dis- 
miss to claims to property vested during World War II 
(JA 54-). Thus, the motion was completely withdrawn as 
to the defendant Handelsvennootschap ‘‘Norma”’ N.V., be- 
came a motion to strike some of the claims of appellant 
Bank voor Handel en Scheepvaart N.V., and continued as 
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a motion to dismiss the entire complaints of the other three 
appellants. 


No question is raised on this appeal as to whether appel- 
lants were in fact active on behalf of an enemy, or whether 
their activities were in any way inimical to the United 
States. The complaints allege the contrary, and on the 
motion here involved all such allegations are taken as true. 
See, Clark v. Uebersee Finanz-Korporation, 332 U.S. 480, 
482 (1947). 


According to the vesting orders, the property was vested 
in 1942 and 1943 on the basis that the Alien Property 
Custodian had found that the property was owned or con- 
trolled by nationals of designated enemy countries, namely 
Germany and/or Hungary, and had further determined 
that to the extent such nationals were not in such designated 
enemy countries the national interest of the United States 
required that such persons be treated as nationals of such 
designated enemy countries (JA 55 et seq.). 


By these actions appellants seek an opportunity to estab- 
lish to a court that in fact they were never owned or con- 
trolled by enemies, nor should they otherwise be treated as 
enemies within the meaning of §9(a). The ruling below 
denies such opportunity to be heard on the merits, not 
because of the alleged German or Hungarian nationality 
ferred to in the vesting orders, but solely because of 
Netherlands nationality. 


It is noteworthy that the English courts found that Bank 
voor Handel en Scheepvaart N.V., the most important 
appellant here, was not an ‘‘enemy’’ for purposes of re- 
turn of property under the British Trading with the Enemy 
Act and ordered the return of its property which had been 
vested by the British Enemy Property Custodian. Bank 
voor Handel en Scheepvaart N.V. v. Administrator of Hun- 
garian Property, [1954] A.C. 584, affirming Bank voor 
Handel en Scheepvaart N.V. v. Slatford, [1953] 1 Q.B. 248. 
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STATUTES INVOLVED 


Section 5 of the Trading with the Enemy Act (hereinafter 
sometimes called the ‘‘Act’’) grants broad powers to the 
President or his designee to vest property of any foreign 
country or ‘‘national thereof”’. 


Section 9(a) of the Act pursuant to which these actions 
were brought, provides that any person ‘‘not an enemy or 
ally of enemy’? may sue the Alien Property Custodian or 
the Treasurer of the United States in the United States 
District Court for the District of Columbia for the return 
of vested property and is entitled to return if he establishes 
his rights of ownership to the satisfaction of the Court. 


Section 2 of the Act defines an ‘‘enemy’’, and includes in 
such definition ‘‘Any individual . . . resident within the 
territory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war ...and any corporation incorporated within such terri- 


tory of any nation with which the United States is at war 
..”’ (italics supplied) 


Section 7(c) of the Act provides that the sole remedy of 
any person claiming vested property shall be that provided 
by the Act. 


Section 32(a), enacted in 1946 and thereafter expanded by 
amendment, authorizes the President or his designee, by ad- 
ministrative action, to return any vested property upon a 
determination that the claimant is not excluded under 
prescribed conditions. 


The relevant portions of these statutes are set forth at 
pages 30-33 of the Appendix hereto. Relevant portions of 
other statutes and legislative materials referred to infra 
are set forth at pages 33-42 of such Appendix. 
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STATEMENT OF POINTS 


1. Upon liberation of the Netherlands in 1945, a Nether- 
lands corporation ceased to be an ‘‘enemy”’ solely by rea- 
son of the fact of Netherlands incorporation and was there- 
fore entitled to judicial remedy under § 9(a) of the Trading 
with the Enemy Act; the lower court erred in refusing to 
so hold. 


2. There is nothing in the legislative history of the Trad- 
ing with the Enemy Act or in § 32(a) thereof, indicating 
any intent to deny judicial remedy under § 9(a) to friendly 
nationals of occupied countries after the liberation of said 
countries, and the lower court erred in refusing to so hold. 


3. The decision below denies judicial remedy with respect 
to confiscation of appellants’ property and therefore un- 
necessarily collides with the appellants’ rights as friendly 
aliens to due process and just compensation under the Fifth 
Amendment to the Constitution of the United States. 


4. The decision below is inconsistent with the mutual 
obligations of the United States and the Netherlands as a 
matter of treaty and international law. 


SUMMARY OF ARGUMENT 


ca 

1. Although it wrote no opinion, the Court below appar- 
ently agreed in full with appellees’ contention that appel- 
lants, by reason of their Netherlands incorporation, were 
necessarily enemies for purposes of suit in 1949 for return 
of vested property. Neither the purpose nor the text of 
the Act justifies this conclusion. The Netherlands was in 
fact our ally in World War II, and was occupied by armed 
forces of our then common enemy, Germany. The purpose, 
historically recognized, of including an occupied wartime 
ally in the statutory definition of ‘‘enemy’’ is to make it 
more difficult for the true enemy to further his war effort 
by exercising control of assets of the allied occupied coun- 
try. Once the limited purpose of treating such allies as 
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enemies disappears, there is no basis for inferring a stat- 
utory intent to continue to treat them as enemies. When 
the Netherlands was liberated in 1945 potential enemy con- 
trol and use of the property of its nationals ceased. Upon 
termination of enemy occupation of the Netherlands, appel- 
lants ceased to be ‘‘enemies’’ within the meaning of the 
Act by reason of their nationality. 


Judicial authorities in related situations hold that a na- 
tional of a friendly occupied country ceases to be an enemy 
within the meaning of the Act upon liberation of such 
country. 


The decision below produces the incongruous result that 
nationals of Switzerland, a neutral and not an ally, and 
in some cases nationals of Germany, would be preferred 
over nationals of the Netherlands. 


II. Appellees argued below that appellants’ sole remedy 
lay in § 32(a) of the Act, which was enacted in 1946. There 
is nothing in the legislative history of the Act to justify 


such a conclusion. Faced with mounting demands for the 
return of property at the end of World War II and unsure 
of the extent of his power to make speedy administrative 
returns, the Alien Property Custodian sponsored § 32(a) to 
afford him clear-cut authority to make summary adminis- 
trative return of property. Section 32(a) removed this un- 
certainty and gave the Custodian specific authority to make 
administrative return of any vested property provided that 
he first determine in his discretion that the claimant did not 
belong to certain excluded classes. The Custodian’s dis- 
cretionary refusal to return vested property is not subject 
to judicial review. 


Congress enacted the substance of § 9(a) as part of the 
original Act in 1917, in the form of permanent legislation. 
This permanent legislation provided a judicial remedy for 
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the return of property to one not an enemy. Section 9(a) 
was necessary to preserve the Act from unconstitutionality. 


Congress has never indicated any intent to withdraw or 
curtail this judicial remedy and, in fact, affirmatively indi- 
cated the intent in 1946 to preserve ‘‘in full these rights 
under 9(a) which the friendly foreign national, together 
with the United States citizen, has had for more than 25 
years under the act’’ (see page 25, infra). 


III. Appellants, as Netherlands nationals, are entitled to 
be treated as friendly aliens and are, therefore, entitled to 
the protection of the United States Constitution. Appel- 
lants’ reading of the Act is consistent with such constitu- 
tional rights, while appellees’ position requires a holding 
that appellants have no rights under the Constitution or 
that such rights do not include the right to a judicial deter- 
mination under § 9(a) as to the lawfulness of seizure and 
retention of their private property. The Act can be fairly 
read to avoid deciding debatable constitutional questions 
inherent in appellees’ position. 


IV. In 1957 the United States and the Netherlands 
entered into a treaty which reaffirmed the rights and ob- 
ligations of the one country to the other and, among other 
things, contained guarantees to each country of ‘‘national 
treatment’? with respect to access to courts and ‘‘most- 
favored-nation treatment’’ with respect to compensation 
for seized property. National treatment with respect to 
access to courts, a fundamental principle of international 
law, can be given effect in the case of a Netherlands corpo- 
ration only if the judicial remedy provided in § 9(a) is open 
to a Netherlands corporation, as it is to a United States 
corporation. Most-favored-nation treatment as to compen- 
sation for seized property can be given effect only if such 
judicial remedy is open to these Netherlands appellants, 
since it is open, for example, to Swiss corporations. The 
decision below is inconsistent with these treaty principles. 
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ARGUMENT 
L 


UPON LIBERATION OF THE NETHERLANDS IN 1945, A NETHER- 
LANDS CORPORATION CEASED TO BE AN “ENEMY” SOLELY 
BY REASON OF THE FACT OF NETHERLANDS INCORPORA- 
TION AND WAS ENTITLED TO JUDICIAL REMEDY UNDER 
§ 9(a) OF THE ACT; THE LOWER COURT ERRED IN REFUSING 
TO SO HOLD. 

There is no justification in the purposes underlying the 
Act, in its text or in judicial precedent, for holding that a 
Netherlands corporation, merely by reason of being such, 
retains enemy status after German occupation of Holland 


ceased. 


1. The judgments below are inconsistent with the purposes of 
the Act and the United States policy of protecting the 
assets of its friends 


The inclusion in the § 2(a) definition of ‘‘enemy”’ of a 
person resident in enemy-occupied territory, is based on 
the historically accepted doctrine that extreme economic 


measures are justified in wartime in order to deprive 
the true enemy of the sinews of war. As stated by Mr. 
Justice Strong in Miller v. United States, 78 U.S. (11 Wall.) 
268, 306 (1870), seizure is warranted of ‘‘any property 
which the enemy can use, either by actual appropriation or 
by the exercise of control over its owner ...’’. 


But once property of a Netherlands national ‘‘which the 
enemy can use”’ is no longer subject to enemy control, there 
is no basis for continuing to regard the owner of such prop- 
erty as an ‘‘enemy’’ solely because of his nationality. 


The manifest policy of the United States has been to 
protect wherever possible the assets of our friends, even 
during the period when they were statutory ‘‘enemies’’ by 
reason of enemy occupation. Thus, the United States in 
1943 and 1944 publicly subscribed to United Nations decla- 
rations that everything would be done to protect assets 
located in enemy-occupied countries from being looted. 
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Declaration Regarding Forced Transfers of Property in 
Enemy-Controlled Territory, 8 Dept. of State Bull., 21-22 
(1943); Resolution VI of United Nations Monetary and 
Financial Conference, held at Bretton Woods, New Hamp- 
shire, 11 Dept. of State Bull., 384 (9144) (Appendix hereto, 
pp. 33, 34). In wartime, our courts upheld decrees of the 
Netherlands Government then located in England as ‘‘part 
of the law of a friendly sovereign State’. See Anderson v. 
NV. Transandine Handelmaatschappij, 289 N.Y. 9, 19, 43 * 
N.E. 2d 502, 506 (1942). 


In short, the statutory ‘‘enemy”’ status of a Netherlands 
national dissolved when the occupation ended in 1945. 


2. Appellants’ position is consistent with the text of the Act 


Section 2(a) defines ‘‘enemy’’ as any individual ‘‘resi- 
dent within the territory (including that oceupied by the 
military and naval forces) of any nation with which the 
United States is at war... and any corporation incorpo- 


rated within such territory .. .’’. 


The words ‘‘oceupied by the military and naval forces”’ 
in § 2(a) should not be given a meaning which perverts the 
purpose of including them. That purpose, in the case of 
a war-time ally, was to prevent use of its property by our 
common enemy for wartime advantage. In normal under- 
standing a wartime ally can be an ‘‘enemy”’ only while 
“Cocenpied’’ by the enemy. A different interpretation of this 
normal understanding would be justified only by a clear and 
affirmative expression of Congressional intent and there is 
no indication of such intent. On the contrary, there is every 
indication that Congress intended to distinguish between 
true enemies—who would retain their status for purposes 
of the Trading With The Enemy Act until some subsequent 
legislation such as a peace treaty or a general return law 
were passed (compare, Settlement of War Claims Act of 
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1928, 45 Stat. 270 (1928))—and temporary enemies, whose 
status would last only as long as the occupation from which 
their status derived. This was confirmed by the enactment 
after World War II of the War Claims Settlement Act of 
1948, 62 Stat. 1246 (1948), 50 U.S.C. App. §39, which spe- 
cifically provided ‘‘No property or interest therein of Ger- 
many, Japan, or any national of either such country vested 
... pursuant to the provisions of [The Trading With The 
Enemy Act] shall be returned to former owners thereof. 

..”? Congress in 1948 said nothing of occupied territories 
and certainly put no disqualification on returns to na- 
tionals or corporations of, for example, the Netherlands. 


3. Judicial authorities support appellants 
The temporary nature of the ‘‘enemy”’ status here in- 
volved is made particularly clear by two H. P. Drewry 
§. A. R. L. v. Onassis eases decided in New York. 


The first case, H. P. Drewry, S. A. R. L. v. Onassis, 266 
App. Div. 292, 42 N-Y.S. 2d 74 (1943) aff’d 291 N.Y. 779 


(1944), 53 N.E. 2d 243, held in 1943 that during German 
occupation of France the plaintiff French corporation was 
an enemy as defined in the Act and therefore had no stand- 
ing to sue in court as a party plaintiff. 


The second case, H. P. Drewry v. Onassis, 188 Misc. 912, 
69 N.Y.S. 2d 850 (Sup. Ct. N.Y. Co., 1947), aff’d 272 App. 
Div. 870, 72 N.Y.S. 2d 263 (1947), motion for leave to 
appeal to Court of Appeals denied, 72 N.Y.S. 2d 680, was 
instituted in 1946 after the liberation of France. This time 
the plaintiff French corporation’s standing to sue was up- 
held. In rejecting the argument that plaintiff should be 
considered an enemy until the official end of the war, the 
Court specifically held that when France was freed of Ger- 
man military forces the plaintiff ceased to be an enemy 
within the meaning of the Act, as follows: (188 Mise. at 
913-14, 69 N.Y.S. 2d at 851) 


‘“‘The basis of the dismissal [of the earlier case] was 
that under the provisions of the Trading with the 
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Enemy Act (U.S. Code, tit. 50 Appendix, § 1 et seq.) 
the plaintiff was an enemy and therefore not entitled 
to prosecute an action in our courts. The word ‘enemy’ 
is defined in the Trading with the Enemy Act to in- 
clude not only residents of nations with which the 
United States is at war but also residents of areas 
oceupied by the military and naval forces of any nation 
with which the United States is at war. At the time of 
the decision of our Appellate Division and Court of 
Appeals, previously referred to, France was occupied 
by the armed forces of Germany, and any resident of 
France was therefore an enemy by the res terms 
of the Trading with the Enemy Act. At the time the 
present action was commenced, however, m December 
1946, all of France had been freed from German mili- 
tary forces for more than a year. It would seem to 
follow that plaintiff, a French corporation, at the time 
this suit was instituted was no longer an enemy within 
the meaning of the Trading with the Enemy Act.” 


‘Defendant argues that plaintiff having become an 
enemy when the forces of Germany occupied France, it 
continues to be an enemy until the war has officially 


an end. * * * There is no provision in the 


ficial end of the war, not- 
fact that the enemy forces no longer 
occupy the ry. The provision of subdivision ~) 
of section 7 of the Act (U.S. Code, titl. 50, Appendix, 
§ 7, subd. [b]) that nothing therein contained shall be 
deemed to authorize the prosecution of an action with- 
in this country ‘by an enemy or ally of any enemy prior 
to the end of the war’ does not aid the defendant, be- 
cause France ceased to be an enemy, as defined by the 
Act, when tt was no longer occupted by the military 
forces of nations with which the United States is at 
war.’ (italics supplied) 


In V/O Sovfracht v. Gebr. Van Udens Scheepvaart en 
Agentuur Maatschappij, [1943] A.C. 203, the House of 
Lords pointed out that a corporation of German-occupied 
Holland is to be regarded as an enemy under the British 
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Trading with the Enemy Act only while the occupation 
lasts. Lord Wright said: 


“J feel, I confess, a natural repugnance to describing 
as enemies of this country those loyal and patriotic sub- 
jects of The Netherlands who have the misfortune to 
be forced to reside there after the German occupation. 


(p. 218) ** * 


It is I think clear both on principle and on authority 
that a person resident or domiciled in enemy-oecupied 
territory, is in English law to be deemed to be an enemy 
and as such subject to the same disabilities as an enemy 
in the ordinary sense while the occupation continues. 
(p. 219) ** * 


The principles which I deduce from these authorities 
are that the inhabitants of enemy occupied countries 
_.. who before the subjugation were neutral or were 
enemies of the occupying belligerent, become so long 
as the occupation continues enemies of those to whom 
they previously stood in a relation of allegiance or 
alliance. This enemy character depends on objective 
facts, not on feeling or sentiment, or on birth or na- 
tionality. They have been described as territorial or 
technical enemies. (p. 228) * * * 

The reason is that while the occupation lasts, they are 
on the wrong side of the line of hostile demarcation 
...’%, (p. 230) (Italics supplied) 


One of the appellants herein, Bank voor Handel en 
Scheepvaart N.V., sued in England after the war to recover 
from the British authorities its property vested there dur- 
ing World War II. The House of Lords recognized that the 
property was ‘‘enemy’’ property during the war by reason 
of the German occupation of Holland, but held that after 
the war Bank voor Handel en Scheepvaart N.V. was entitled 
to recover not only the proceeds of the sale by the custodian 
of the vested property but also profits on investment of such 
proceeds. Bank voor Handel en Scheepvaart N.V. v. Ad- 
ministrator of Hungarian Property, [1954] A.C. 584, rein- 
stating in full the judgment of Devlin J. in Bank voor 
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Handel en Scheepvaart v. Slatford, [1953] 1 Q.B. 248, which 
had been modified on intermediate appeal, [1952] 2 All. 
E.R. 956, on an issue of deductibility of income taxes. 


In two cases, Guessefeldt v. McGrath, 342 U.S. 308, 315, 
(1952) and McGrath v. Zander, 177 F. 2d 649, 652, 85 U.S. 
App. D.C. 334, 337 (1947) there is language to the effect 
that § 9(a) of the Trading With The Enemy Act is not 
available to ‘technical enemies’, that is, to persons who 
might be considered enemies under possible reading of the 
Act although they had no allegiance to the enemy cause. 
But in both cases the claimant was held to be entitled to a 
hearing under §9(a), and in neither case was the issue 
raised as to the rights of a national of a wartime ally 
occupied by enemy forces. 


4. Incongruous results produced by judgments below 


Congress could not have intended the incongruous re- 
sults produced by the judgments below. A corporate na- 


tional of Switzerland, a wartime neutral and not an ally, is 
entitled to a judicial determination under § 9(a) of whether 
or not it is an enemy within the meaning of the Act. Clark 
v. Uebersee Finanz-Korporation, 332 U.S. 480 (1947); So- 
ciété Internationale Pour Participations Industrielles et 
Commerciales, S.A. v. Rogers, 357 U.S. 197 (1958). A 
citizen of Germany, who resided for years in Hawaii, 
is entitled to a judicial determination under §9(a) 
of whether or not he is an enemy within the meaning of the 
Act. Guessefeldt v. McGrath, 342 U.S. 308 (1952). But 
according to the judgments below, a Netherlands corpora- 
tion is not entitled to determination under § 9(a) of whether 
it is an enemy within the meaning of the Act. 
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THERE IS NOTHING IN THE LEGISLATIVE HISTORY OF THE 
TRADING WITH THE ENEMY ACT OR IN § 32(a) THEREOF 
INDICATING ANY INTENT TO DENY JUDICIAL REMEDY 
UNDER §9(a) TO FRIENDLY NATIONALS OF OCCUPIED 
COUNTRIES AFTER THE LIBERATION OF SUCH COUNTRIES, 
AND THE LOWER COURT ERRED IN REFUSING TO SO HOLD. 

Appellees’ position below was that appellants’ exclusive 
remedy for return of their property was the administrative 
remedy provided by § 32(a) of the Act which was enacted in 

1946. There is nothing in the legislative history of the 

Act or in § 32(a) to justify such a view. After both World 

War I and World War II the Alien Property Custodian 

sought and obtained legislation to clarify his authority to 

make speedy administrative return of vested property, 
which in no way affected the judicial remedy available from 

the very inception of the Act in 1917. 


1. Prior to World War II 
Original § 9 was enacted in 1917 in general terms to au- 


thorize return to one ‘‘not an enemy or ally of enemy”’. 
There was not the slightest hint at the time that Congress 
intended to depart from the accepted view that an enemy- 
occupied wartime ally ceases to be an ‘‘enemy’’ upon its 
liberation. 


The first paragraph of original § 9 was intended as per- 
manent legislation and, with slight changes, is preserved as 
§9(a). As Mr. Justice Burton stated in Markham v. Cabell, 
326 U.S. 404, 417 (1944) : 


“Section 9 is typical. Originally it was all of a general 
and permanent nature. It has been amended nine 
times. Its first paragraph has been preserved, with 
slight changes, as § 9(a) in the form of permanent 
legislation.”’ 


Turning to this permanent legislation in its original form, 
original §9 as enacted in 1917 provided two separate 
and distinct remedies to one not an enemy or ally of enemy. 
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It provided an administrative remedy in that the President, 
after the filing of notice of claim and upon claimant’s appli- 
cation, might order the return of vested property. It pro- 
vided an additional and independent judicial remedy in that 
in any event, after filing notice of claim with the Alien 
Property Custodian, the claimant was entitled to institute 
suit in federal court for return. 


Shortly after the close of World War I, the Alien Prop- 
erty Custodian sought legislation to clarify and expand his 
right to make administrative return, without the need for 
waiting for an application to the President to return. 


The first amendment to § 9 secured by the Alien Property 
Custodian was by Act of July 11, 1919, c. 6, 41 Stat. 35. 
This Act amended § 9 by, among other things, adding a 
proviso that the President might, without the need for any 
prior application to him, make returns of vested property 
to a citizen of a friendly formerly occupied country thereto- 
fore determined to have been an enemy solely by reason of 
residence in such country. This proviso stated: 


‘¢Provided, however, that in respect of all property 
heretofore determined by the President to have been 
held for .. . a person who was an enemy or ally of 
enemy, if the President, after further investigation, 
shall determine that such person was an enemy or 
ally of enemy solely by reason of residence in that por- 
tion of the territory of any nation associated with the 
United States in the prosecution of the war which was 
occupied by the military or naval forces of Germany or 
Austria-Hungary, or their allies, and that such per- 
son is a citizen or subject of such associated nation then 
the President, without any application being made 
therefor, may order the .. . delivery of such money or 
other property ...”’. (italics supplied) 


The text just quoted is consistent with the view that a 
citizen of a friendly overrun country ceases to become an 
enemy upon its liberation, for it authorizes the President 


18 


to return upon determination that the person ‘‘was”’ an 
enemy, not ‘‘is’’ an enemy. 


Section 9 was next amended by Act of June 5, 1920, c. 
241, 41 Stat. 977 (Appendix hereto, pp. 34, 35). This amend- 
ment divided § 9 into subsections, It substantially reenacted 
the original § 9 as subsection (a). The proviso added by the 
1919 amendment dealing with executive returns to citizens 
of overrun countries was deleted as such but was incorpo- 
rated in a separate subsection (b) which expanded the 
scope of voluntary executive returns without any prior 
application therefor. Subsection (¢) affirmed the existence 
of a separate judicial remedy by providing that persons 
whose property the President was authorized to return 
under subsection (b) had the right to sue as provided in 
subsection (a). 


In the hearing in connection with the 1920 amendment, 
Mr. Lucien H. Boggs, Special Assistant to the Attorney 
General, explained the purpose of this legislation. He 
first pointed out that the 1919 Amendment was designed to 
provide for voluntary return by the executive ‘‘on his own 
motion’. He then explained that executive action was not 
intended to be exclusive and that a Frenchman or Belgian 
(the Netherlands not having been occupied by Germany 
in World War I) might sue to recover their property ‘‘in 
the usual way as originally contemplated in section 97’. 
(Hearing Before Committee on Interstate and Foreign 
Commerce, House of Representatives, 66th Cong., 2d Sess. 
on H.R. 14208, May 25, 1920, pages 11-12, see Appendix 
hereto, p. 36). 


In contrast to the argument made below by the appellees, 
the legislation of 1919 was thus not necessary to enable resi- 
dents of occupied territories to recover their property: it 
merely simplified the procedure for administrative return. 
The right to sue under § 9(a) was not affected by any of 
the post World War I legislation, just as it was not affected 
by legislation passed after World War I. 
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2. After World War IT 


At the end of World War II, the Alien Property Custo- 
dian sought legislation which he believed necessary to en- 
able him to make speedy administrative return of property 
vested during World War II. 


As a result, (Act of March 8, 1946, c. 83, § 1, 60 Stat. 50) 
Section 32(a), which appellees claim is appellant’s exclusive 
remedy, was added to the Act in 1946. It was characterized 
as legislation on an ‘‘emergency basis’? by the Alien Prop- 
erty Custodian, Attorney General, and Acting Secretary of 
State (see their joint letter dated June 29, 1945 to the 
Chairman of the House Judiciary Committee, Report No. 
1269, House of Representatives, on H.R. 4571, 79th Cong., 
1st Sess., p. 8). 


Section 32(a) (for pertinent text as amended, see Appen- 
dix hereto, pp. 31-33) authorized the President to make 
administértive return of vested property provided, among 
other things that the claimant was the owner of the prop- 
erty prior to vesting and not a member of certain excluded 
classes,* that the property was not used pursuant to ar- 
rangement to conceal the interest of an ineligible person, 
and that return was in the interest of the United States. 
A few months later, by Act of August 8, 1946, c. 878, § 2, 
60 Stat. 930, there was added to § 32(a) authority to make 
administrative return to certain persecuted persons other- 
wise banned because of residence in enemy countries. 


The committee hearings in connection with the bill that 
became § 32(a) and predecessor bills demonstrate that 
Congress, in enacting § 32(a), was concerned with afford- 
ing clear-cut authority to the Alien Property Custodian to 


* The excluded classes included the governments of Germany, Bulgaria, 
Hungary and Rumania, corporations organized under their laws, persons 
voluntarily resident in such countrics since December 7, 1941, citizens of such 
countries present or engaged in busincss there, and certain foreign corporations 
controlled by banned persons. 
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make administrative returns and had no intention of limit- 
ing or affecting the judicial remedy which had existed in 
§ 9(a) since 1917. 


At least two bills, H-R. 4840 (78th Cong. 2nd Sess., Ap- 
pendix hereto, pp. 37, 38) and H.R. 5089 (79th Cong. 1st 
Sess., Appendix hereto, p. 41), discussed infra at pp. 20, 
24, 25, proposed to repeal the judicial remedy provided by 
§ 9(a) and were rejected by Congress in 1945 and 1946. 


H.R. 4840 (78th Cong. 2nd Sess., Appendix hereto pp. 37, 
38) was the original version of what later became § 32(a). 
This bill authorized the President to make administrative 
returns except to specified excluded classes. However, it 
also proposed to curtail drastically the judicial remedy pro- 
vided in § 9(a). It proposed in substance that if the Presi- 
dent refused to make administrative return to a claimant 
the sole remedy of such claimant was to sue in the Court 
of Claims to establish such rights as he might have to 
just compensation under the Fifth Amendment, except that 
a claimant was given the limited right to sue in the district 
court for a determination of whether or not he was a foreign 
national and to obtain return if such court determined he 
was not a foreign national. 


These provisions of H.R. 4840 which would repeal the 
judicial remedy under § 9(a) were withdrawn and never 
became part of § 32(a). 


Commenting on H.R. 4840 in a letter dated May 19, 1944, 
to the Speaker of the House of Representatives, the Attor- 
ney General and the Alien Property Custodian stated that 
‘‘Although the grants of power to the Custodian pursuant 
to existing legislation appear broad enough to encompass all 
the questions included within the proposed bill’’ neverthe- 
less there was need for ‘clarification . . . in the interest of 
efficient operation”’ so as not to ‘hinder the Custodian in 
properly and promptly administering vested property”’ 
(Hearing before Subcommittee No. 1 of Committee on the 
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Judiciary, House of Representatives, on H.R. 4840, 78th 
Cong. 2nd Sess., p. 10, Appendix hereto, p. 38). 


Commenting on a subsequent draft, H.R. 3750, 79th Cong., 
1st Sess. of the bill substantially in the form as finally en- 
acted as § 32(a), Mr. Markham, the then Alien Property 
Custodian, pointed out to a Subcommittee of the Senate 
Judiciary Committee that an ‘‘official’’ of the United States 
required express authority from Congress to return vested 
property, thereby indicating that the bill, as revised, was 
concerned with extending authority to officials and not with 
the scope of judicial authority (Hearing before Subcom- 
mittee No. 1 of the Committee on the Judiciary, House of 
Representatives, on H.R. 3750, 79th Cong., 1st Sess., p. 7, 
Appendix hereto, p. 39). 


Giving reasons for the enactment of § 32(a), the Annual 
Report of Alien Property Custodian for the Fiscal Year 
Ending June 30, 1946, pages 8, 9, Appendix hereto, pp. 40, 
41, referred to vested property ‘‘formerly owned by 
nationals of liberated countries,’’ and stated that the Office 
of Alien Property ‘‘sought legislation to clarify its author- 
ity’’ to make summary returns. 


Seven years later, the 1953 Interim Report of the Sub- 
committee to Investigate the Administration of the Trading 
with the Enemy Act to the Committee on the Judiciary, 
United States Senate, 83rd Cong., 1st Sess., (pp. 2, 3) stated 
that ‘‘the law, as existing in 1942 and until 1946, did not 
give the Custodian clear-cut authority to return property 
seized by [sic] anyone except a limited group of American 
citizens’’ and that §32(a) had been enacted ‘‘to meet the 
need for an effective administrative authority and pro- 
cedure’’. 


It is against this background of concern with summary 
administrative return that one reads the ‘‘Statement of 
Purposes of the Bill’? contained in identical language in 
House Report No. 1269, Committee on the Judiciary, on 
H.R. 4571, 79th Cong., 1st Sess., pp. 1-2, and in Senate Re- 
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port 920, Committee on the Judiciary, on H.R. 4571, 79th 
Cong., 2d Sess., pp. 1, 2, reporting on the bill that was sub- 
sequently enacted as § 32(a). This statement of purposes 
contains language that present law does not permit return 
of property to so-called ‘‘technical’’ enemies and that legis- 
lation is required to bring this about. The statement is in 
relevant part as follows: 


“The bill authorizes the President, or such officer or 
agency as he may designate, to restore property vested 
in or transferred to the Alien Property Custodian dur- 
ing World War II to persons who were never hostile 
to the United States. Under the Trading with the 
Enemy Act, property belonging to certain persons who 
are not citizens of enemy countries, but who were resi- 
dent in enemy or enemy-occupied territory, is subject to 
seizure. Such property has been seized for protective 
purposes, that is, to prevent its being used as a weapon 
of economic warfare by the enemy; for use in our war 
effort (e.g., patents); and in some cases, to avoid 
jeopardy to the United States pending investigation of 
suspected enemy ownership or control. The former 
owners of such property inelude friendly citizens of the 
various countries that were overrun by the enemy, 
friendly neutrals, American citizens who were caught, 
by the outbreak of war, behind enemy lines. In addi- 
tion, return would be permitted in the few instances 
where property has been seized from citizens of enemy 
nations who left their countries prior to 1941 and who, 
it is now clear are and have been loyal to the United 
States. Such persons are not ‘enemies’ as that term 
is defined in the Trading with the Enemy Act. No 
property could be returned under the bill to such citi- 
zens who have resided in enemy or enemy-occupied 
territory at any time since Pearl Harbor. 


‘These persons have, in the opinion of the commit- 
tee, a strong moral right to the return of their prop- 
erty, but legislation is required to bring this about since 
present law does not permit return of the property of 
even these technical ‘enemies.’ ”’ 


Appellees argued below that the language just quoted 
proves that the judicial remedy contained in § 9(a) is not 
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available to anyone who had once been a “‘technical enemy”’ 
and that the only remedy available in such case is the ad- 
ministrative remedy contained in § 32(a). 


We submit that in the context of the Alien Property 
Custodian’s announced request for legislation to clarify his 
administrative authority, any language of limitation of 
remedy contained in the ‘‘statement of purposes’? was in- 
tended to refer only to administrative return. The state- 
ment begins by saying the bill authorizes the President or 
his designee to make returns to non-hostile persons. There 
is not a word in the statement about § 9(a) or about a judi- 
cial remedy. 


Moreover, three specific examples are given of ‘technical 
enemies’? to whom return is supposedly banned under 
“present law’’, These examples are (1) ‘‘friendly citizens 
of the various countries that were overrun by the enemy”’, 
(2) ‘friendly neutrals’’, and (3) ‘‘American citizens who 
were caught by the outbreak of war behind enemy lines’’, 


The fact that classes (2) and (3) were plainly entitled to 
a judicial remedy under § 9(a) is persuasive evidence that 
the Committee was referring only to possible impediments 
to administrative return when it mentioned the need for 
“‘legislation’’. Legislation was not needed to provide for 
judicial returns under § 9(a) to ‘friendly neutrals”? (class 
2). This is clear from Clark v. Uebersee Finanz-Korpora- 
tion, 332 U.S. 480 (1947), wherein the Supreme Court held 
that a Swiss national had the right to invoke the judicial 
remedy provided by § 9(a). Legislation was not needed to 
provide for judicial returns under § 9(a) to ‘‘American 
citizens who were caught by the outbreak of war behind 
enemy lines’’ (class 3). Guessefeldt v. McGrath, 342 U.S. 
303 (1952), held that a German citizen, resident in Hawaii 
for 42 years and thereafter allegedly caught by the outbreak 
of war in Germany, was entitled to invoke the judicial 
remedy provided by $ 9(a). If a German citizen was en- 
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titled to sue under §9(a), a fortiori an American citizen. 
The issue of the right of ‘‘friendly citizens of the various 
countries that were overrun by the enemy’’ (class 1) to 
invoke the § 9(a) judicial remedy is first squarely presented 
for determination in the case at bar. 


That the enactment of § 32(a) carried no implication of 
abrogation of the independent judicial remedy under § 9(a) 
to nationals of liberated countries, is made even more clear 
by Congressional treatment of H.R. 5089, 79th Cong., 1st 
Sess. (Appendix hereto, p. 41), a bill under consideration 
shortly after enactment of the bill that became § 32(a). In 
1946 the Department of Justice and the Alien Property 
Custodian sponsored H.R. 5089 which, somewhat similar 
to earlier H.R. 4840 (see page 20, supra), would spe- 
cifically bar any foreign national from maintaining suit 
under § 9(a) to recover vested property and would rele- 
gate such claimant to suit for just compensation in the 
Court of Claims, with the burden on claimant to establish 
that he was a person entitled to just compensation under the 
Fifth Amendment. 


The Department of State opposed this bill because of its 
curtailment of judicial remedy. Mr. Byrnes, the Secretary 
of State wrote, on February 4, 1946, to the Chairman of the 
Committee on the Judiciary, House of Representatives 
(See Hearings before Subcommittee No. 1 of the Committee 
on the Judiciary, House of Representatives, on H.R. 5089, 
79th Cong., 2d Sess., p. 28) : 


“‘Fundamentally, the clause to which the Department 
objects would, coupled with the position on the Con- 
stitution taken by the Department of Justice, relegate 
friendly foreign nationals to a position in which they 
would have no judicial remedy against seizure of their 
property in the United States.”’ 


Congress refused to pass such legislation. After pro- 
tracted hearings, the Senate Committee on the Judiciary 
amended the bill by striking out all provisions barring suit 


25 


under §9(a), and the bill was enacted, as so amended, to 
deal with other matters (60 Stat. 925). Commenting on its 
own amendment, the Committee recognized that for years 
a ‘friendly foreign national’’ had a judicial remedy under 
§ 9(a), stating (Senate Rep. 1839, Committee on the Judi- 
ciary, 79th Cong., 2d Sess., 1946, p. 2): 


‘“‘The purpose of this amendment is to eliminate the 
proposal to cut off the right of a friendly foreign na- 
tional to sue for and obtain the return of his property 
under section 9(a). The bill as thus amended pre- 
serves in full these rights under 9(a) which the friendly 
foreign national, together with the United States citi- 
zen, has had for more than 25 years under the act.’’ 


Trl. 


THE DECISION BELOW DENIES JUDICIAL REMEDY WITH 
RESPECT TO CONFISCATION OF APPELLANTS’ PROPERTY 
AND THEREFORE UNNECESSARILY COLLIDES WITH THE 
APPELLANTS’ RIGHTS AS FRIENDLY ALIENS TO DUE 
PROCESS AND JUST COMPENSATION UNDER THE FIFTH 
AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES. 

Appellants’ property was seized by the Alien Property 
Custodian upon a determination that it was owned or con- 
trolled by nationals of Germany and/or Hungary (see p. 5, 
supra). The same administrative office that seized the 
property not only has refused to return it but now also 
seeks to prevent any judicial consideration of appellants’ 
claims that in fact they were not German-owned or German- 
controlled and that as a matter of well-established law 
indirect ownership of appellants by a Hungarian national 
who resided in Switzerland at all relevant times does not 
constitute appellants as ‘‘enemies’’ within the meaning 
of §9(a). 


Section 9(a) was included in the Act to avoid unlawful 
confiscation and thereby to insure the Act’s constitu- 
tionality. Becker Steel Co. v. Cummings, 296 U.S. 74, 79 
(1935). It is clear that friendly aliens are entitled under 
the United States Constitution, Fifth Amendment, to the 
protection of due process and just compensation for 
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seized property. Russian Volunteer Fleet v. United States, 
282 U.S. 481 (1931) ; Silesian-American Corp. v. Clark, 332 
U.S. 469 (1947) ; Société Internationale Pour Participations 
Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 
197 (1958). 


Appellees argued below that appellants can have no con- 
stitutional rights since they are enemies as defined in the 
Act and since the Constitution does not protect enemies. 
There is no basis in reason or in precedent for holding 
that an “‘enemy”’ by reason of occupation is tantamount to 
a true enemy in so far as the protection of the Fifth 
Amendment is concerned. This is particularly so when 
the seizure involves property located in the United States 
and at the time of seizure the owner is a national of a 
country proclaimed by the United States as a wartime 
partner entitled to all possible economic protection (see 
pp. 10, 11, supra). Moreover, in 1949 when these actions 
were instituted Netherlands nationality was plainly that of 
a friendly alien. 


Appellees also argued below that such rights as appel- 
lants might have were fully satisfied by the administrative 
hearing afforded them under § 32 of the Act. This ignores 
the constitutional guarantee of a judicial hearing on the 
issue of confiscation of property. Ohio Valley Water Co. 
v. Ben Avon Borough, 253 U.S. 287 (1920). Moreover, 
there has never been a determination—administrative or 
judicial—of the ultimate issue in this case on the merits, 
namely, whether the appellants or their beneficial owners 
are enemies within the meaning of $9(a) of the Act. All 
that the Director of the Office of Alien Property has 
determined is that appellants were ineligible for adminis- 
trative return under § 32 of the Act. His decision is not 
subject to judicial review. Schilling v. Rogers, 363 U.S. 
666 (1960). 


To sustain the judgment of the lower Court it appears 
that this Court must decide one of two things. Either it 
must decide that appellants, by reason of their existence 
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as corporations organized under Netherlands law, are not 
entitled to the protection of the United States Constitution, 
or, it must decide that although appellants, as friendly 
foreign nations, are entitled to the protection of the United 
States Constitution, the Constitution fails to guarantee 
them the right to a judicial hearing concerning the seizure 
of their property. The first alternative is in conflict with 
the cases holding that Russian and Swiss corporations are 
entitled to the protection of the United States Constitution. 
Russian Volunteer Fleet v. United States, 282 U.S. 481 
(1931); Société Internationale Pour Participations In- 
dustrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197 
(1958). The second alternative is in conflict with the cases 
holding that one entitled to the protection of the Constitu- 
tion is entitled to a judicial hearing when his property is 
seized under the Act. See, eg., Stoehr v. Wallace, 255 U.S. 
239 (1921); Becker Steel Co. v. Cummings, 296 U.S. 74 
(1985); Guessefeldt v. McGrath, 342 U.S. 308 (1952); 
Société Internationale Pour Participations Industrielles et 
Commerciales, S.A. v. Rogers, 357 U.S. 197 (1958). Such 
choice of alternatives is not compelled, for, as set forth 
in earlier parts of this brief, this Court can fairly read 
the Act to mean that Congress has not sought to deny 
appellants a judicial hearing solely because of their Nether- 
lands nationality. In considering what might be deemed to 
be ambiguous language in the Act, the words of the 
Supreme Court in the Guessefeldt case are appropriate: 


‘‘Moreover a decision for the Government would re- 
quire us to decide debatable constitutional questions. 
In suits by United States citizens, § 9(a) has been 
construed, over the Government’s objection, to require 
payment of just compensation when the Custodian has 
liquidated the vested assets. [citing cases] Such a 
construction, it is said, is necessary to preserve the 
Act from constitutional doubt. It is clear too that 
friendly aliens are protected by the Fifth Amendment 
requirement of just compensation . . . Considering 
that confiscation is not easily to be assumed, a con- 
struction that avoids it and is not barred by a fair 
reading of the legislation is invited.”’ 


Guossefeldt v. McGrath, 342 U.S. 308, 317-319 (1952). 


Iv. 


THE DECISION BELOW IS INCONSISTENT WITH THE MUTUAL 
OBLIGATIONS OF THE UNITED STATES AND THE NETHER- 
LANDS AS A MATTER OF TREATY AND INTERNATIONAL 
LAW. 

Effective December 5, 1957, the United States and the 
Netherlands entered into a treaty of ‘‘Friendship, Com- 
merce and Navigation’’, reaffirming the rights and obliga- 
tions of each country to the other. 8 U.S.T. 2043, T.LA.S. 
3942, 


Article V, Paragraph 1 of the treaty (Appendix hereto, 
p. 41) affirms the right of each party to ‘‘national treat- 
ment with respect to access to the courts of justice’’ of 
the other party. 


A United States corporation, regardless of possible ac- 
tivity in enemy country, has the right to bring suit under 
§ 9(a) to recover its property. See, Standard Oil Co. v. 
Clark, 163 F. 2d 917, 925 (2d Cir. 1947), cert. den. 333 U.S. 
873 (1948). Thus, the treaty principle requiring ‘‘national 
treatment with respect to access to the courts of justice’’ 
can be given effect in our situation only if § 9(a) is open 
to these Netherlands appellants, as it is to United States 
corporations. Apart from the treaty, it is a fundamental 
principle of international law that in peace time ‘‘every 
State is by the Law of Nations compelled to grant to 
aliens at least equality before the law with its citizens, 
as far as safety of person and property is concerned.”’ 
1 Oppenheim, International Law 688 (8th ed. Lauterpacht, 
1955). 


Moreover, Paragraph 4 of Article VI of the treaty 
(Appendix hereto, p. 42) provides that Netherlands prop- 
erty shall not be taken in the United States except for a 
public interest and only with ‘“‘prompt payment of just 
compensation’. As to these ‘‘just compensation”’ benefits, 
Paragraph 5 of such Article VI (Appendix hereto, p. 42) 
provides that Netherlands nationals shall receive not only 
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‘national treatment’? but also ‘‘most-favored-nation 
treatment’’. 


We have already pointed out that a Swiss corporation 
is accorded judicial remedy under § 9(a), supra at page 
15. It is contrary to the ‘‘most-favored-nation treatment”’ 
principle of the treaty to deny equal judicial benefit to a 
Netherlands corporation simply by reason of being incor- 
porated in the Netherlands. 


To the extent that there might be conflict between a 
statute and a subsequently enacted treaty, the statute 
should, of course, be read so as to be in harmony with 
the treaty. Cook v. United States, 288 U.S. 102, 118-119 
(1933) ; 30 Ops. Att’y Gen. 351, 353 (1915). 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the appellants have the right to bring these actions 
under § 9(a) of the Act, that the court below had juris- 
diction of the subject matter, and that the judgments 
below should therefore be reversed. 


apie & Frost 
By ! 


A Partner, 


Lawrence C. Moors, 


Attorneys for Appellants. 
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APPENDIX 
Relevant Parts of Statutes, Legislative History and Treaty 


L Trading With the Enemy Act, 40 Stat. 411 et seq.. 
as amended, 50 U.S.C. App. § 1 et seq. 


A. Section 5 


‘¢ | . any property or interest of any foreign country or 
national thereof shall vest, when, as, and upon the terms, 
directed by the President . . .” 


B. Section 9 


‘¢§9, Claims to property transferred to custodian; notice 
of claim; filing; return of property; suits to recover 


““(a) Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States, or to whom any debt may 
be owing from an enemy or ally of enemy whose property 
or any part thereof shall have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or seized by him hereunder and held by him or 
by the Treasurer of the United States may file with the 
said custodian a notice of claim under oath and in such 
form and containing such particulars as the said custodian 
shall require; and the President, if application is made 
therefor by the claimant, may order the payment, con- 
veyance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States, or of the interest therein to which the President 
shall determine said claimant is entitled . . . If the 
President shall not so order within sixty days after the 
filing of such application or if the claimant shall have filed 
the notice as above required and shall have made no 
application to the President, said claimant may institute 
a suit in equity in the Supreme Court of the District of 
Columbia or in the district court of the United States for 
the district in which such claimant resides, or, if a corpora- 
tion, where it has its principal place of business (to which 
suit the Alien Property Custodian or the Treasurer of the 
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United States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or debt 
so claimed, and if so established the court shall order the 
payment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so held by 
the Alien Property Custodian or by the Treasurer of the 
United States or the interest therein to which the court 
shall determine said claimant is entitled . . .” 


C. Section 2 
‘6§2. Definitions 


‘¢The word ‘enemy,’ as used herein, shall be deemed to 
mean, for the purposes of such trading and of this Act 
[sections 1-6 and 7-39 of this Appendix]— 


(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the territory 
(including that oceupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such 
territory .. .”” 


D. Section 7 (c) 


«c | . The sole relief and remedy of any person having 
any claim to any money or other property heretofore or 
hereafter conveyed . . . to the Alien Property Custodian 
... or seized by him shall be that provided by the terms 
of this Act...” 


EB. Section 32 
“63 39, Return of property—(a) Conditions precedent 


‘“‘The President, or such officer or agency as he may 
designate, may return any property or interest vested 
in or transferred to the Alien Property Custodian (other 
than any property or interest acquired by the United 
States prior to December 18, 1941), or the net proceeds 
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thereof, whenever the President or such officer or agency 
shall determine— 


(1) that the person who has filed a notice of claim for 
return, in such form as the President or such officer or 
agency may prescribe, was the owner of such property or 
interest immediately prior to its vesting in or transfer 
to the Alien Property Custodian, . . 


(2) that such owner, and legal representative or suc- 
cessor in interest, if any, are not— 


(A) the Government of Germany, Japan, Bulgaria, 
Hungary, or Roumania; or 


(B) a corporation or association organized under the 
laws of such nation: ... or 


(C) an individual voluntarily resident at any time since 
December 7, 1941, within the territory of such nation, other 
than a citizen of the United States or a diplomatic or 
consular officer of Italy or of any nation with which the 
United States has not at any time since December 7, 1941, 
been at war: Provided, That an individual who, while in 
the territory of a nation with which the United States has 
at any time since December 7, 1941, been at war, was 
deprived of life or substantially deprived of liberty pur- 
suant to any law, decree, or regulation of such nation 
discriminating against political, racial, or religious groups, 
shall not be deemed to have voluntarily resided in such 
territory; or 


(D) an individual who was at any time after December 7, 
1941, a citizen or subject of Germany, Japan, Bulgaria, 
Hungary, or Roumania, and who on or after December 7, 
1941, and prior to the date of the enactment of this section 
[March 8, 1946], was present (other than in the service 
of the United States) in the territory of such nation or 
in any territory occupied by the military or naval forces 
thereof or engaged in any business in any such territory: 
Provided, That notwithstanding the provisions of this 
subdivision (D) return may be made to an individual who, 
as a consequence of any law, decree, or regulation of the 
nation of which he was then a citizen or subject, dis- 
criminating against political, racial or religious groups, has 
at no time between December 7, 1941, and the time when 
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such law, decree, or regulation was abrogated, enjoyed full 
rights of citizenship under the law of such nation: ... or 


(E) a foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 per 
centum or more of the stock of which was owned by any 
person or persons ineligible to receive a return under 
subdivisions (A), (B), (C), or (D) hereof; Provided, 
That notwithstanding the provisions of this subdivision 
(E), return may be made to a corporation or association 
so controlled or owned, if such corporation or association 
was organized under the laws of a nation any of whose 
territory was occupied by the military or naval forces of 
any nation with which the United States has at any time 
since December 7, 1941, been at war, and if such control 
or ownership arose after March 1, 1938, as an incident to 
such occupation and was terminated prior to the enactment 
of this section [March 8, 1946] . . .” 


Il. Declaration Regarding Forced Transfers of 
Property in Enemy-Controlled Territory, 
8 Dept. of State Bull, 21-22 (1943). 


“The Union of South Africa, the United States of 
America, Australia, Belgium, Canada, China, the Czecho- 
slovak Republic, the United Kingdom of Great Britain 
and Northern Ireland, the Union of Soviet Socialist 
Republics, Greece, India, Luxembourg, the Netherlands, 
New Zealand, Norway, Poland, Yugoslavia and the French 
National Committee: 


‘‘Hereby issue a formal warning to all concerned, and 
in particular to persons in neutral countries, that they 
intend to do their utmost to defeat the methods of dis- 
possession practiced by the governments with which they 
are at war against the countries and peoples who have been 
so wantonly assaulted and despoiled. 


‘¢ Accordingly the governments making this declaration 
and the French National Committee reserve all their rights 
to declare invalid any transfers of, or dealings with, prop- 
erty, rights and interests of any description whatsoever 
which are, or have been, situated in the territories which 
have come under the occupation or control, direct or indi- 
rect, of the governments with which they are at war or 
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which belong or have belonged, to persons, including juri- 
dical persons, resident in such territories. ...” 


IIL. Resolution VI of United Nations Monetary and Financial 
Conference, held at Bretton Woods, New Hampshire, 
11 Dept. of State Bull, 384 (1944), 


‘Resolution VI 
* * * * . 
“The United Nations Monetary and Financial Con- 
ference 


1. Takes note of and fully supports steps taken by the 
United Nations for the purpose of: 


(b) preventing the liquidation of property looted by 
the enemy, locating and tracing ownership and control 
of such looted property, and taking appropriate mea- 
sures with a view to restoration to its lawful owners 

”? 


IV. Act of June 5, 1920, 41 Stat. 977 


To amend $9 of the Trading With the Enemy Act to 
read: 


“See. 9(a) [this is substantially the same as present § 9(a) 
see Appendix, pp. 30, 31] 


(b) In respect of all . . . property conveyed . . . 
to the Alien Property Custodian or seized by him .. ., if 
the President shall determine that the owner thereof. . . 
was— 


‘<(1) A citizen or subject of any nation or State or free 
city other than Germany or Austria or Hungary or Austria- 
Hungary ... or 


««(2) A woman who at the time of her marriage was a 
subject or citizen of a nation which has remained neutral 
in the war, or of a nation which was associated with the 
United States in the prosecution of said war . . . or 


‘<(3) A woman who at the time of her marriage was a 
citizen of the United States . . . and who prior to 
April 6, 1917, intermarried with a subject or citizen of 
Germany or Austria Hungary . . - or 
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‘¢(4) A citizen or subject of Germany or Austria or 
Hungary or Austria-Hungary and was, at the time of the 
severance of diplomatic relations between the United 
States and such nations, respectively, accredited to the 
United States as a diplomatic or consular officer of any 
such nation . . . and that the money or other property 
concerned was within the territory of the United States by 
reason of the service of such officer in such capacity ; or 


“©(5) A citizen or subject of Germany or Austria- 
Hungary, who . . . was transferred, after arrest, into 
the custody of the War Department of the United States 
for detention during the war ... or 


‘¢(6) A partnership, association, or other unincorporated 
body of individuals outside the United States, or a cor- 
poration incorporated within any country other than the 
United States, and was entirely owned at such time by 
subjects or citizens of nations, States, or free cities other 
than Germany or Austria or Hungary or Austria-Hungary 
and is so owned at the time of the return of its money 
or other property hereunder; or 


“<(7) The Government of Bulgaria or Turkey, or any 
political or municipal subdivision thereof; or 


““(8) The Government of Germany or Austria or 
Hungary or Austria-Hungary, and that the money or other 
property concerned was the diplomatic or consular 
property of such Government— 
then the President, without any application being made 
therefor, may order the .. . delivery of such . . . property 
to the said owner .. .”’ 


* * * * ” 


‘¢(¢) Any person whose property the President is 
authorized to return under the provisions of subsection 
(b) hereof may file notice of claim for the return of such 
property, as provided in subsection (a) hereof, and there- 
after may make application to the President for allowance 
of such claim and/or may institute suit in equity to 
recover such property, as provided in said subsection, 
and with like effect . . .” 
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V. Hearing Before Committee on Interstate and Foreign 
Commerce, House of Representatives, 66th Cong. 
2d Sess., on H.R. 14208, pp. 11-12 


“Mr. Boces. . . . there is a special class of claims that 
are known in the office of Alien Property Custodian, for 
convenience, as the French and Belgian claims. In July, 
1919, there was passed an amendment to section 9 which 
provided that if the President should find that in any 
given case the property of a supposed enemy was taken 
because of the fact that he was resident in the territory 
occupied by the armies of the enemy—I am using my own 
language, not quoting the act—in such cases if the 
President satisfies himself as to the truth of the facts he 
might on his own motion provide for the return of the 
property. That was done for convenience, because we had 
several hundred cases where French and Belgian property 
was taken solely for the reason that the owners were in 
territory occupied by the German Army. 


* * ° * . 


‘Mr. [Congressman] DeWatr. What do you mean by 
voluntary return? 


‘*Mr. Boces. By the executive department of its own 
motion. There, again, it takes an order from the President 
to do it . . . The amendment which is here proposed is 
primarily an extension of the second method of executive 
relief, namely, by voluntary return. 


“Subsection b of the proposed act concerns itself 
entirely with that method of return, but it was not con- 
sidered desirable or proper to restrict the parties solely 
to that method of getting their property back and there- 
fore subsection c permits any person who would he entitled 
to receive his property back under the provisions of 
subsection b to apply for it in the usual way as originally 
contemplated in section 9. In other words, the depart- 
ment may not have had information, as a matter of fact, 
that he falls absolutely within the category outlined in 
this amendment, and if the department is not sufficiently 
speedy in returning the property to him, then he may file 
his notice of claim and proceed to recover either by the 
nonlitigated method or by suit as originally provided in 
the trading with the enemy act.’’ 
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VI. ELR. 4840, 78th Cong. 2d Sess. [not enacted] 
To amend the Trading with the Enemy Act by adding 


“Sec. 32. (a) Any person claiming any interest... 
in any property ... vested in the Alien Property Custodian 
by action subsequent to December 18, 1941 . . . may file 
with the Custodian a notice of his claim . . . Whenever 
the President . . . shall be of the opinion that return 
of an interest, right, or title claimed, or the net proceeds 
from the sale or other disposition thereof, would not be 
contrary to the interest of the United States, such return 
may be made upon such terms and conditions as the 
President, or such person or agency, may direct: 
Provided, That this subsection shall not authorize return 
to any of the following: 


‘¢(1) Any individual, partnership, or other hody of 
individuals who, on or before December 7, 1941, was a 
citizen or subject of any nation with which the United 
States has at any time since December 7, 1941, been at 
war, and who on or after December 7, 1941— 


“‘(A) was resident within any territory of any such 
nation; or 

“¢(B) was resident within any territory occupied by the 
military or naval forces of any such nation; or 


‘<(C) was resident outside of the United States and doing 
business within any of such territories. 


‘¢(2) Any corporation organized under the laws of any 
nation with which the United States has at any time 
since December 7, 1941, been at war; or 


©(3) Any individual, partnership, association, corpora- 
tion, or other organization, while listed on the proclaimed 
list of certain blocked nationals. 


‘“‘(b) After filing a claim with the Alien Property 
Custodian pursuant to subsection (a) hereof, a claimant 
may institute a suit in equity in the United States District 
Court for the District of Columbia . . . to establish that 
he is not a foreign country or national thereof as defined 
pursuant to subsection (b) of section 5 hereof, and to 
establish the interest, right, or title claimed. The claimant 
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shall obtain judgment or a decree ordering the return to 
him of the interest, right, or title to which the court shall 
determine he is entitled, but only if the court shall 
adjudicate that he is not a foreign country or national 
thereof: ... If the property . .. shall not have been 
returned to the claimant pursuant to subsection (a) hereof 
and if the claimant shall institute no such suit hereunder, 
and shall admit that he is a foreign country or national 
thereof, or if the claimant has instituted such suit and 
the return of the property . . . is finally denied him 
therein, then the claimant may file and prosecute a claim 
against the United States in the manner provided by 
sections 41 (20) and 250 of title 28 of the Code of Laws of 
the United States of America to establish that he is entitled 
to the protection of the just compensation provisions of 
the fifth amendment of the Constitution of the United 
States and that there has been a taking of his property 
for public use within the meaning thereof, and, if he so 
establishes, to recover just compensation therefor .. . 


“*(¢) The sole relief and remedy available to any person 
asserting an interest . . . in any property . . . which 
shall have been vested in the Alten Property Custodian 


by action subsequent to December 18, 1941 . . . shall be 
the relief and remedy against the Custodian and the 
United States provided in this section: ...’’ (Italics 
supplied) 


VIL Hearing Before Subcommittee No. 1 of the Committee 
on the Judiciary, House of Representatives, on H.R. 4840, 
78th Cong.. 2d Sess. p. 10, excerpt from letter from Attorney 
General and Alien Property Custodian to Speaker of 
House of Representatives 


“<The Custodian has now operated actively for 2 years. 
Although the grants of power to the Custodian pursuant 
to existing legislation appear broad enough to encompass 
all the questions included within the proposed bill, technical 
difficulties and uncertainties have arisen which require 
clarification of the existing legislation in the interest of 
efficient operation. In the absence of such clarification, 
protracted and expensive litigation may result which will 
be contrary to the best interests of the United States and 
will hinder the Custodian in properly and promptly 
administering vested property.”’ 
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VIII. Hearing Before Subcommittee No. 1 of the Committee 
on the Judiciary, House of Representatives, on 
ELR. 3750, 79th Cong., Ist Sess. p. 7 


‘Mr. Marxuam [The Alien Property Custodian]. .. - 
Technically, where an enemy invades a country, occupies 
a country, is the expression used, the citizens of that 
country are considered enemies for the purpose of giving 


the Custodian authority to take their property. 


Mr. [Congressman] WaAtrer. After they are liberated 
their status changes. 


Mr. Markuam. There is no further taking after libera- 
tion. 


Mr. Waxrer. I understand that; but after the liberation, 
why wouldn’t their property be returned to them? 


Mr. Marxuam. The present law is not broad enough to 
give that authority to the Custodian. 


Mr. [Congressman] Certer. Would you say that there 
is some difficulty as to the word ‘vesting,’ so that the 
property mentioned is vested in the Alien Property 
Custodian and he wants some enabling legislation to permit 
him to return that property after it has vested in him? 


Mr. Marxuam. Exactly. As I understand it, when action 
is taken vesting property, the property becomes the 
property of the United States, and there is no authority 
in any Official to return property of the United States with- 
out express authority from Congress. And as against 
vesting, another technique is used under different circum- 
stances—supervising. We supervised property of French 
nationals, for example. We had no difficulty there. We 
just release the supervision. But where the title is trans- 
ferred to the United States, then there must be direct 
authority to divest the United States of title.’’ 


* * * * * 


‘Mr. MarKuam. I want to be sure I make this clear. 
Supposing a person applies to the Custodian for the return 
of a property, and for reasons that I deem appropriate 
under the bill I refuse to return the property. Now, we 
will say this person would have to be a technical enemy, 
a Frenchman. He has no right to compel me to return it 
under this bill. 
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Mr. Micuener. What are his rights? If he goes into 
court what could he have determined? 


Mr. Manxuam. We have that issue before a court right 
now, whether or not under the present legislation any 
foreign national can compel the return of property that 
has been taken by the Alien Property Custodian. Under 
the present language of the statute, authority is given 
to take property of foreign nationals—which is a broader 
term, of course, than enemy nationals. We have a case 
in court where a foreign national brought suit alleging 
that there was no authority to take his property. A motion 
was made by the Justice Department, acting for the Alien 
Property Custodian, asking that the case be dismissed on 
the ground that under the present statute no foreign 
national has a cause of action in court. I am going to ask 
for legislation that gives the nonenemy foreign national 
a cause of action in appropriate circumstances. 


Mr. Micuener. I thought this bill did that. 


Mr. MarkHam. No. This bill is limited in the sense that 
the failure of the Custodian to return a particular property 


does not give rights to causes of action to the divested 
claimant.’ . . . (Italics supplied) 


IX. Excerpt From Annual Report of Alien 
Property Custodian for the Fiscal Year 
Ending June 30, 1946, pp. 8, 9 


“Primarily as a result of vesting orders issued during 
the period of actual hostilities, the Office [Alien Property] 
holds a substantial amount of property formerly owned by 
nationals of liberated countries or by other persons who 
clearly should not be permanently deprived of their 
property rights in the United States. The Office also holds 
property that was vested on the ground, now contested by 
American and other nonhostile claimants, that it was 
enemy-owned. 


The Office has always had under Section 9(a) of the 
Trading with the Enemy Act clear legal authority for the 
return of property to persons who are both citizens and 
residents of the United States and who can satisfactorily 
establish their pre-vesting ownership. Authority to return 
property to nonenemy foreign nationals has, however, 
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until recently been enshrouded in legal uncertainties. 
Inasmuch as the Office desires to effect summarily the 
return of property clearly owned by nonenemies and to 
settle as speedily as possible cases in which serious owner- 
ship questions are involved, it has sought legislation to 
clarify its authority.” 


X. HR. $089, 79th Cong.. Ist Sess. [not enacted] 
To amend the Trading with the Enemy Act by adding 


“Seo. 33. (a) A foreign country or national thereof 
within the meaning of section 5(b) hereof may not 
institute, prosecute, or further maintain a suit pursuant to 
section 9(a) hereof in respect of any property or interest 
vested in or transferred to the Alien Property Custodian 
(other than any property or interest acquired by the 
United States prior to December 18, 1941), or the net 
proceeds thereof. 


‘<(b) Notwithstanding the provisions of section 7(c) 
hereof, suit may be instituted by any person not an enemy 
or ally of enemy against the United States in the Court of 
Claims for just compensation in respect of any property 
or interest taken from the plaintiff and vested in or trans- 
ferred to the Alien Property Custodian (other than any 
property or interest acquired by the United States prior 
to December 18, 1941), but the complaint in such suit shall 
be dismissed on the merits unless the plaintiff establishes 
that he is a person entitled to just compensation by virtue 
of the last clause of the fifth amendment to the Constitu- 
tion of the United States.” ... 


XI. Treaty of “Friendship, Commerce and Navigation” between 
United States and the Netherlands, effective 
December 5, 1957. 8 U.S.T. 2043, T.LA.S. 3942 


Article V, Par. 1. 


“61, Nationals and companies of either Party shall be 
accorded national treatment with respect to access to the 
courts of justice and to administrative tribunals and 
agencies within the territories of the other Party, in all 
degrees of jurisdiction, both in pursuit and in defense of 
their rights... .’’ 
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Article VI, Pars. 4 and 5 


“4, Property of nationals and companies of either Party 
shall not be taken within the territories of the other Party 
except for a public interest, nor shall it be taken without 
the prompt payment of just compensation . . ait 


‘65 Nationals and companies of either Party shall in no 
case be accorded, within the territories of the other Party, 
less than national treatment and most-favored-nation 
treatment with respect to the matters set forth in para- 
graphs 2 and 4 of the present Article. .. .” 
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QUESTION PRESENTED 


In the opinion of the appellees the question presented 
is as follows: 


Whether the District Court is without jurisdiction 
to hear and determine an action brought under Sec- 
tion 9(a) of the Trading with the Enemy Act to re- 
cover property vested in 1942 and 1943 brought by 
corporations incorporated under the laws of The 
Netherlands which was occupied by the military 
forces of Germany at the time of vesting. 


JURISDICTIONAL STATEMENT 


The appellants’ jurisdictional statement is in one re- 
spect incorrect. No property of the appellants was vested 
after World War II. The appellants correctly state (page 
4 of their brief) that most of the property involved in 
the complaints was vested by vesting orders issued in 
1942 and 1943, the balance was vested in 1946 and 1947. 
Thus from appellants’ own statement it is apparent that 
the property involved in this case was vested during the 
pendency of World War I. 
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emies” 

The purposes, legislative history and decisional law 
under the Trading with the Enemy Act, as amended, 
are consistent with appellants being considered “en- 
emies” under the Act. 

The appellants are not “friendly” aliens entitled to 
the protection of the United States Constitution. 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


In the opinion of the appellees there exists no necessity 
for a complete counter-statement of the case. However, 
there are certain matters which should have been included 
but were omitted by the appellants in their statement of 
the case. 

All the complaints in this matter were brought against 
the Attorney General and the Treasurer of the United 
States in 1949.1 Prior to the filing of a responsive plead- 
ing, by a stipulation all proceedings were stayed in the 
District Court while appellants proceeded with their 
claims pending in the Office of Alien Property? (Joint 
Appendix pp. 25-28). ‘There was_ an administrative hear- 


ing in _accordan with the Rules of Procedure for 
Claims in the Office of Alien Property (8 C.F.R. Section 


502 et seq.) and as a final result of such hearing the 
Director of the Office of Alien Property, in an opinion 
concurred in by the Attorney General of the United 
States, dismissed the claims. 

Concerning this decision, appellants, on page 26 of 
their brief, state: 


Moreover, there has never been @ determination— 
administrative or judicial—of the ultimate issue of 
this case on the merits, namely, whether the appel- 


1 By Executive Order No. 9788 dated October 14, 1946 (11 Fed. 
Reg. 11981) the Attorney General succeeded to the powers, duties 
and functions of the former Alien Property Custodian. 


2By Executive Order No. 9725 dated May 16, 1946 (11 F. R. 
5881) the President delegated to the Alien Property Custodian the 
supervision and control of all the matters involved in Section $2 of 
the Trading with the Enemy Act. 
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lants or their beneficial owners are enemies within 

the meaning of Section 9(a) of the Act. All that the 

Director of the Office of Alien Property has deter- 

mined is that appellants were ineligible for adminis- 

trative return under Section 32 of the Act. 
Appellants’ statement in this regard is an incomplete one. 
They have failed to state that they stipulated that the 
sole issue involved in the administrative hearing was 
whether they were eligible under the provisions of Section 
32 of the Trading with the Enemy Act, as amended. They 
did not contend in the hearing that they were eligible 
under Section 9, although such an opportunity was avail- 
able to them under the Rules of Procedure for Claims 
(8 C.F.R. Section 502. For the information of the 
Court only the decision of the Director of the Office of 
Alien Property, concurred in by the Attorney General 
of the United States, is printed on pages 23-44 of the 
Appendix to this brief. 


STATUTES, TREATIES, EXECUTIVE ORDERS, AND 
REGULATIONS INVOLVED 


Most of the portions of the Trading with the Enemy 
Act relevant to the instant case are mentioned by the 
Appellants in their brief (page 6). However, they have 
not incorporated in their appendix all the relevant por- 
tions of Section 2, which are printed in the Appendix 
to this brief, pages 45-46. They do not mention Section 
12 of the Act, which inter alia provided that property 
seized during World War I would be held by the Cus- 
todian and ultimately disposed of as Congress might 
determine. Moreover, the Appellees have not printed all 
the relevant sections of 32 but they are reproduced infra 
in the Appendix to this brief, pages 46-53. 

The Appellants refer to the Treaty of Friendship, Com- 
merce and Navigation entered into on December 5, 1957 
between the United States and The Netherlands (8 U.S.T. 
2043). However, they do not reproduce the relevant por- 
tions of Article XXII which in the opinion of the Appel- 
lees are controlling in this case and which will be found 
in Appellees Appendix, pages 53-54. 
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Appellants’ brief does not mention Executive Order 
9725, May 16, 1946 (11 F.R. 5381), which gave the Alien 
Property Custodian control over all proceedings under 
Section 32 of the Trading with the Enemy Act, nor Execu- 
tive Order 9788, October 14, 1946 (11 F.R. 11981), which 
transferred all the powers of the Alien Property Cus- 
todian to the Attorney General of the United States. 
Their brief also omits the citation of the Rules of Pro- 
cedure for Claims (8 C.F.R. §502 et seg.) by virtue of 
which they obtained an administrative hearing before the 
Office of Alien Property referred to on page 26 of their 
brief. 


SUMMARY OF ARGUMENT 


Suits brought under Section 9(a) of the Trading with 
the Enemy Act for the return of vested property are suits 
against the United States and must be brought within the 
terms of the consent granted by the United States con- 
tained in that section. Under the clear and unambiguous 
language of Sections 2(a) and 9(a) of the Act enemies 


cannot maintain such actions. The Appellants are ex- 
pressly within the definition of the term “enemy”, and 
therefore the court below properly decided it was without 
jurisdiction to entertain certain of their causes of action. 

Appellants’ contentions that the text of the Act, its 
legislative history, purposes and judicial interpretation 
lead to a contrary result are unsound. 

The unambiguous language of Section 2 defines cor- 
porations commercially domiciled in enemy-occupied terri- 
tories as enemies. The subsequent liberation of the 
enemy-oceupied territory in no ‘way affects the right of 
this Government to retain their property vested while 
their country was occupied by the military forces of the 
enemy. 

The legislative history as well as the purposes of the 
Trading with the Enemy Act are consistent with such a 
holding. The Trading with the Enemy Act, as amended 
in 1941, conferred upon the President or his delegate, the 
Alien Property Custodian, the right, not only to vest ene- 
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my property, but to use it affirmatively in our own war 
effort. This, in effect, was done by the Alien Property 
Custodian. 

In 1919 and in 1946 Congress authorized the return 
of seized property to certain persons who had been in 
enemy-occupied territory at the time their property was 
taken. The 1919 statute conferred an administrative re- 
turn as well as a judicial remedy. The 1946 legislation 
only authorized an administrative return, subject, how- 
ever, to certain significant conditions. 

The judicial precedents interpreting the Act both in 
the United States Supreme Court and in this court itself 
uphold the action of the court below with reference to the 
Appellants. 

The Appellants cannot equate themselves to “friendly 
aliens” and thus obtain the constitutional protection 
of the due process and just compensation clauses of the 
Fifth Amendment, which is denied to “enemies” under 
the Trading with the Enemy Act. 

The Treaty between the United States and The Nether- 
lands, entered into in 1957, in no way expressly mentions 
or deals with the Trading with the Enemy Act. It deals 
only with the peacetime relationships of the signatory 
powers. The paragraphs of the treaty relied upon by 
Appellants are simply irrelevant to the issue in this case. 
Finally, the treaty itself recognizes that the right of this 
Government to take measures in connection with its na- 
tional security is paramount to any of the treaty pro- 
visions. 

There is no principle of international law which states 
that persons in enemy-occupied territory enjoy immunity 
from the confiscation of their property by this Govern- 
ment during times of war. During World War I and 
World War II, England, Canada, the Union of South 
Africa, Italy and Japan, under their wartime legislation, 
defined as “enemies” persons within enemy-occupied terri- 
tory. The action taken by Congress in the Trading with 
the Enemy Act is consistent with such international law. 

The net result of Appellants’ position would be to 
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render the operation of the Trading with the Enemy Act 
meaningless and specifically frustrate the purposes of 
Section 32 of the Act, which allows administrative returns 
only to certain persons in enemy-occupied territory sub- 
ject to the conditions imposed by that section. 


ARGUMENT 


INTRODUCTORY STATEMENT 


There are certain basic propositions of law and fact 
which, in the opinion of the appellees, make extensive 
argument in this case completely unnecessary. 


1. Suits under Section 9(a) of the Act brought against 
the Attorney General of the United States are suits 
against the United States and can only be brought in 
terms of the consent given by the United States, as such 
consent is contained in the text of Section 9( a). 


Pflueger v. United States, 73 US. App. D.C. 364, 121 


F. 2d 732 (1941), certiorari denied, 314 US. 617; 
Tiedemann v. Brownell, 105 U.S. App. D.C. 258, 22 
F. 2d 802, 804 (1955) ; 
Cummings v. Hardee, 70 U.S. App. D.C. 18, 102 Fed. 
2d 622, (1939) cert. den. 307 U.S. 637. 
(a) All attempts to seek judicial relief outside of the 
provisions of Section 9(a) or to deviate from the proce- 
dure prescribed therein have been uniformly rebuffed. 


Schilling v. Brownell, 363 U.S. 666 (1960) ; 

Tiedemann v. Brownell, supra; 

LaDue v. Brownell, 220 F. 2nd 468 (C.A. 7, 1955) 
cert. denied 350 U.S. 823; 

Duisberg v. United States, 116 Ct.Cl. 861, 89 F. Supp. 
1019 (1950), certiorari denied, 340 U.S. 890. 

2. The United States has not consented to be sued 
under Section 9(a) by an enemy or ally of an enemy as 
these terms are defined in Section 2 of the Trading with 
the Enemy Act, as amended. 

3. Enemies enjoy no constitutional protection of their 
property, so far as its confiscation during times of war 
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by the United States Government is concerned, and such 
property can be employed by the United States in its 
own war effort. United States v. Chemical Foundation, 
272 U.S. 1, 11 (1925); Cummings v. Deutsche Bank, 300 
U.S. 115, 120-121 (1937). See Miller v. United States, 
11 Wallace 268, 305-306 (1870). “An enemy or ally of an 
enemy is positively and intentionally denied relief not 
only in 9(a) but elsewhere because his property may be 
forfeited.” Silesian American Corp. v. Markham, 156 
Fed. 2d 793-797 (C.A. 2, 1946), aff'd sub nom. Silesian 
American Corp. v. Clark, 332 U.S. 469-475 (1947). 

4. At the time appellants’ property was vested (1942- 
1943) their commercial domicile was The Netherlands and 
The Netherlands was occupied by the military forces of 
Germany, an enemy of the United States. 

5. In addition to The Netherlands, France, Poland, 
Belgium, Austria, Czechoslovakia, Norway, Denmark, 
Yugoslavia, ‘Greece and portions of Northern Africa were 
occupied by the military forces of the enemy. 

6. Omitting from consideration for the moment whether 
any special exemption has been conferred by a post-war 
treaty or otherwise on persons within The Netherlands,’ 
the issue in this case is whether any person in enemy- 
occupied Europe or Africa whose property was vested 
during the enemy occpation can bring an action under 
Section 9(a) of the Trading with the Enemy Act, as 
amended, for the return of his property after his country 
has been liberated. Concededly, if he is an “enemy” as 
that term is used in Section 9(a) he cannot. 

Appellants argue they can do so after liberation of The 
Netherlands, apparently conceding that they could not do 
so prior thereto. They allege their position is consistent 
with the text of the Act, its legislative history, its pur- 
poses, and with certain judicial precedents under the 
Act. In addition, they state that they are “friendly” 
aliens and thus are entitled to the protection of the due 
process and just compensation features of the Constitu- 


2See discussion of these matters on pages 18-21 of this brief. 
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tion. Finally, they maintain, by virtue of a treaty be- 
tween this Government and The Netherlands entered into 
in 1957, and also by virtue of international law, they are 
entitled to maintain this action in the Court. In this brief 
these contentions will be considered seriatim. 


L The Text of the Statute Defines Appellants As Enemies 


Section 2(a) of the Trading with the Enemy Act, as 
amended,‘ defines “enemy” as “any individual, partner- 
ship, or other body of individuals of any nationality resi- 
dent within the territory (including that occupied by the 
military and naval forces) of any nation with which the 
United States is at war, or resident outside the United 
States and doing business within such territory, and any 
corporation incorporated within such territory of any 
nation with which the United States is at war or incor- 
porated within any country other than the United States 
and doing business within such territory . .- - .” The 
appellants as corporations incorporated in The Nether- 
lands and doing business there at the time their property 
was vested in 1942 and 1943 are enemies at the time of 
the vesting of their property within the literal text of 
the statute. However, they urge that after the liberation 
of The Netherlands they were no longer enemies and 
consequently could not be so characterized under Section 
2(a) or Section 9(a) of the Act. In other words, they 
assert that by reason of the liberation of The Nether- 
lands they have obtained a change of status from that of 
enemy to non-enemy so as to be eligible to maintain a 
suit under Section 9(a) of the Act. What this position 
overlooks is that with equal cogency it can be maintained 
by any “enemy” who changes his status after vesting. 

Precisely the same point was raised in Swiss National 
Insurance Company v. Miller, 53 U.S. App. D.C. 173, 289 
F. 571, 573 (1923), affirmed 267 U.S. 42, 44 (1925). In this 
case a Swiss insurance company which concededly was 


4See Appendix to this brief, pages 45-46 for text of all relevant 
portions of Section 2. 
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doing business in Germany at the time its property was 
seized and was therefore an enemy ° maintained that sub- 
sequent to such a seizure it had ceased doing business 
in Germany and consequently had effected a change in 
its status from that of enemy to non-enemy. 

Apropos of this contention this court stated: 


It is certain that the sequestration of the property 
in question was authorized by the Act. Under Sec- 
tion 2... the plaintiff was an enemy, since it was 
doing business within enemy territory, and under 
Section 7(c) . . . enemy-owned property was made 
liable to seizure by the Custodian. It is equally 
certain that no subsequent change in the situation 
of the plaintiff could relieve the sequestered property 
from its status as enemy-owned property. Otherwise 
the law could not have been administered effectively. 
It would have been useless to seize enemy-owned 
property, if the owner could recover it immediately 
by the simple expedient of changing his residence or 
his place of business. It is also certain that Congress 
did not intend that the official termination of the war 
should ipso facto entitle the owners of sequestered 
property to recover the same from the Custodian. 


On appeal the Supreme Court dismissed this conten- 
tion tersely. 


The first contention that because the company had 
ceased to do business in Germany after the seizure 
the Alien Property Custodian lost his right to con- 
tinue to hold the property cannot be sustained. A 
change like this could not take away the status of the 
seized property as enemy property. 

Hansen v. Brownell, 98 U.S. App. D.C. 239, 234 F. 2d 60, 
61 (1956) is an a fortiori case on this question of change 
of status. In that case the plaintiff in a Section 9(a) 
suit had operated as an agent for the German govern- 
ment. After the allied occupation of Germany he went 
to England and was residing in France in 1951, when his 
property was vested. He maintained that after 1945 he 
could no longer act for the German government and con- 


5 See Text of Section 2(a) in Appendix to this brief on page 45. 
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sequently at the time of vesting his status was that of a 
non-enemy. Concerning this contention this court stated: 


Cessation of his employment and agency activities 
prior to the vesting order did not render Section 2 
(b) inapplicable. We hold that a person who becomes 
an enemy agent during the war is an enemy within 
the meaning of the Act until the end of the war, 
though the conduct which brought about the agency 
relationship ceased before the vesting of such person’s 
property . . . There is nothing in the language of 
the Act which militates against this construction and 
to hold otherwise would be inconsistent with the pur- 
pose and intent of the Act to reach assets of one who 

s acted for the enemy, and to make them available 
to assist in meeting the cost of the war. 


There ig no need to belabor the proposition that a 
change of status cannot be made the basis of eligibility 
for a return under Section 9(a) after the vesting of the 
property. It would completely frustrate the purpose of 
the statute because in the great majority of cases per- 
sons whose property has been vested have by now 
changed their status. 


Il. The Purposes, Legislative History, and Decisional 
Law Under the Trading With the Enemy Act, As 
Amended, Are Consistent With Appellants Being 
Considered Enemies Under the Act 


Prior to the adoption of the Trading with the Enemy 
Act in 1917, the leading case in the United States dealing 
with the subject of trading with the enemy was Miller v. 
United States, 11 Wallace 268, 305, 306, 20 L. ed. 135 
(1870), a case arising out of the Civil War. In the 
opinion of the Supreme Court appeared the following 
cogent language: 


The Constitution confers upon Congress expressly 
powers to declare war, grant letters of marque and 
reprisal, and make rules respecting capture on land 
and water. Upon the exercises of these powers no 
restrictions are imposed. Of course the power to 
declare war involves the power to prosecute it by all 
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means and in any manner in which the war may be 
legitimately prosecuted. It therefore includes the 
rights to seize and confiscate all the property of an 
enemy and dispose of it at the will of the captor.... 
Now what is this right and why is it allowed? It 
may be remarked that it has no reference whatever 
to the personal guilt of the owner of confiscated 
property, and the act of confiscation is not a pro- 
ceeding against him. The confiscation is not because 
of a crime but because of the relation of the property 
to the opposing belligerent, a relation in which it has 
been brought in consequence of its ownership. It is 
immaterial to it whether the owner be an alien, or a 
friend, or even a citizen or subject of the power that 
attempts to appropriate the property. The whole 
doctrine of confiscation is built upon the foundation 
that it is an instrument of coercion which, by depriv- 
ing an enemy of property within reach of his power, 
whether within his territory or without it, impairs 
his ability to resist the confiscating government while 
at the same time it furnishes to that government 
means for carrying on the war. Hence any property 
which the enemy can use, either by actual appropri- 


ation or by the exercise of control over its owner, 
or which the adherents of the enemy have the power 
of devoting to the enemy’s use, is a proper subject 
of confiscation. 


Based upon the principles enumerated in Miller v. 
United States, supra, Congress enacted the Trading with 
the Enemy Act in 1917 (40 Stat. 411). In the House 
Committee Report accompanying H.R. 4960, which later 
became the Trading with the Enemy Act,’ appears this 
statement of the purposes of the Act: 


The chief business of the Bill is (1) to recognize 
and apply concretely subject to definite modifications 
the principles and practice of international law inter- 
dicting trade in time of war and (2) to conserve and 
utilize upon a basis of practical justice enemy prop- 
a found within the jurisdiction of the United 

tates. 


¢H. Rep. Report No. 85, 65th Congress, 1st Session, p. 1. 
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Page 2 of the same report contains this significant lan- 
guage: 

The first modification (of international law) is 
found in the definition of the word “enemy” Section 
2(a) page 1, whereby the enemy with whom or in 
which trade is interdicted is not so much determined 
by the nationality or allegiance of the individual, 
association or corporation as by his or its commercial 
domicile or residence in enemy territory. 

The Trading with the Enemy Act was again amended 
after the outbreak of World War II by the First War 
Powers Act of 1941 (amending section 5(b)), enacted 
ten days after Pearl Harbor. From the Committee 
Reports? accompanying the House and Senate Bills 
it is clear the purpose of this legislation was to give 
the President greater powers in dealing with enemy 
property than he enjoyed in World War I. From 
the Congressional debates * it is significant that the en- 
largement of his powers as Congress saw it was not only 
in the seizure of enemy property as defined in the statute 
but also in the power to liquidate it and dispose of it in 
our own war effort. 

Thus the purposes of World War I and World War II 
legislation were different. World War I involved the 
seizure and control of enemy property with its ultimate 
disposition to be as Congress might direct (Section 12 
of the Act). World War II amendments to the Trading 
with the Enemy Act authorized the affirmative use of 
such enemy property in our own war effort. Consistent 
with these purposes during World War II millions of 
dollars of property belonging to persons in enemy occu- 
pied territory were vested® as well as that belonging to 
persons in enemy countries. Among such assets were 
patents vital to our own defense effort. These were made 
available by the Custodian on a royalty-free basis to our 
Army, Navy, Air Force, and to private industry. 


7H. Rep. Report No. 1507—77th Congress Ist Session, p. 1-3. 
S. Report No. 911—77th Congress, 1st Session, p. 2. 

887 Congressional Record, pages 10096, 10108, 10115. 

® Annual Report Office of Alien Property 1958, p. 18. 
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From the foregoing it is apparent that it is consistent 
with the Congressional purposes to deny a return of such 
property to all persons defined as enemies by virtue of 
Section 2 as it was amended by the First War Powers 
Act of 1941. See Clark v. Uebersee Finanz Corp., 332 
U.S. 480, 484-486 (1947). 

It is inconsistent with such purposes to permit persons 
in enemy-occupied territory to assert in 1949 or there- 
after that they can maintain an action for the return of 
such property. 

At the conclusion of World War I, the Trading with 
the Enemy Act was frequently amended to permit a 
return of seized property to the persons designated in 
the various amendments." All these returns were accom- 
plished by amending Section 9 of the Act. Certain of 
these amendments gave a right to an administrative or 
judicial return absolutely; others qualified the method 
and nature of the return. However, all these amend- 
ments deal with individuals who had previously been in- 
eligible to bring an action under Section 9(a). 


Appellants mistakenly rely on certain alleged legisla- 
tive history which is contained in their brief (pp. 17-18, 
36) as demonstrating that the Act of July 11, 1919, 41 
Stat. 35, which dealt with the return of property of per- 
sons in enemy-occupied territory which had been seized in 
World War I, recognized that they had before passage 
of that Act a right to bring a suit under Section 9(a). 


10 This case extended the definition of enemy under Section 2 to 
include United States corporations wholly enemy owned or con- 
trolled, specifically overruling World War I precedents which had 
upheld the corporate entity theory. 


11 (a) July 11, 1919, 41 Stat. 35 
(b) June 5, 1920, 41 Stat. 977 
(c) Feb. 27, 1921, 41 Stat. 1147 
(d) Dec. 21, 1921, 42 Stat. 351 
(e) Dec. 27, 1922, 42 Stat. 1065 
(£) Mar. 28, 1923 42 Stat. 1511 
(g) May 7, 1926 44 Stat. 406 
(h) March 10, 1928 45 Stat. 270-273. 


14 


In Swiss National Insurance Company v. Miller, 267 US. 
42, 60 (1924), Judge McReynolds in a dissenting opinion 
states: 


After the conclusion of hostilities insistent demands 
were made for the return of property belonging to 
citizens of the United States, of associated powers, 
of neutrals and of the states partly composed of 
territory detached from Germany or Austria. 


The Act of July 11, 1919, ¢. 6, 41 Stat. 35, added to 
Section 9 a proviso which gave right of recovery to 
subjects of associated nations whose property had 
been sequestrated solely because of residence within 
territory occupied by the enemy forces, ...- 


After the Allied occupation of Germany, in the year 
1946, Section 32 was added to the Trading with the 
Enemy Act (60 Stat. 50).” 

Congress had decided to return certain property which 
had been taken up to that time from 1942 on, not by 
amending Section 9 as had been done in World War I, 
but by adding a new section. This section only author- 


ized an administrative return with no judicial review of 
the administrative action. Schilling v. Brownell, 363 U.S. 
666 (1960). 

It permitted a return to certain persons who were 
resident in enemy countries or in enemy occupied terri- 
tory of “such property as had been seized for protective 
purposes, that is, to prevent its being used as a weapon 
of economic warfare by the enemy, for use in our own war 
effort (eg. patents); to avoid jeopardy in the United 
States pending suspected enemy ownership or control. 
The persons designated in the legislation have a “moral 
right to the return of their property, but legislation is 
required to bring this about since present law does not 
permit a return of the property of even technical 
enemies.” ** 


12 Complete text of Section $2 is set forth in Appendix to this 
brief, pages 46-53. Under this Section millions of dollars of 
vested property have been returned to persons in enemy-occupied 
territory. Annual Report Office of Alien Property (1958), p. 13. 


13H, Rep. Report No. 1269, 79th Congress, 1st Session, p. 1. 
14 Idem. p. 2. 
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Appellants contend that Section 32 merely conferred on 
them in addition to their right under Section 9(a) a right 
to an administrative return. From the language of the 
Committee reports cited above it is apparent that the 
Congress of the United States in enacting Section 32 did 
not agree with them. Furthermore, it is of utmost 
significance that there are no conditions attached to a 
return under Section 9(a) of the Act, but that there are 
significant conditions attached to return under Section 
32. Some of these are: 


(1) A corporation in enemy occupied territory which 

was continuously owned or controlled by the enemy 

rior to March 1, 1938 is not eligible for a return 
Section 32(a)2(e)). 

(2) Persons to whom patents are returned are bound 
by orders or agreements made by the Alien Prop- 
erty Custodian (Section 32(c)). 

(3) Property returned under Section 32 can be at- 
tached by domestic creditors (Section 32(f)). 

(4) The Alien Property Custodian can recover the ex- 


penses incurred by him for the conservation, pres- 
ervation, or maintenance of the vested property 
(Section 32(d)). 

(5) Such return can only be made when it is in the 
interest of the United States (Section 32.5). 


In enacting Section 32, Congress was aware that prop- 
erty of persons in enemy-occupied territory had been used 
in our war effort and that many persons in enemy-occu- 
pied countries had facilitated the enemy occupation of 
their countries and had collaborated actively with the 
enemies’ occupation forces. Therefore, in the case of the 
former, returns of their property would be made subject 
to any agreements concerning it which the Alien Prop- 
erty Custodian had entered into, and concerning the lat- 
ter, ie. the enemy collaborator, no return would be made 
at all. 

Since appellants contend that they have a judicial reme- 
dy under Section 9(a) untrammeled by such conditions, 


15 For a further discussion of the legislative history of Section 
$2 see Schilling v. Brownell, 363 U.S. 666. 
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upholding their position would completely negate the ex- 
press purpose of Congress in enacting Section 32 by 
destroying the safeguards imposed by Congress upon 
such returns. 

Appellants rely upon certain legislation sponsored by 
the Alien Property Custodian (see pages 20 and 21 of 
appellants’ brief) as affirming their right to maintain 
the instant action. H.R. 4840 and H.R. 5089, to which 
they refer, was legislation introduced in Congress which 
had for its purpose the granting of authority to the Alien 
Property Custodian to vest the property of all foreign 
nationals and to restrict those who were not enemy na- 
tionals to Court of Claims proceedings to obtain just 
compensation. These bills have no relevancy to the issue 
before this court and, further, illustrate the tendency of 
the appellants to use language loosely. They assume 
that because appellants were foreign nationals these bills 
implicitly recognize their right to sue under Section 9(a). 
They studiously avoid the fact that all foreign nationals 
were not “enemies” and that the bills would encompass 
only those foreign nationals who did not fall into the 
category of “enemies.” 

Appellants also rely on certain case law which they 
say (pages 12 and 13 of their brief) definitely supports 
them in their construction of the legislative history of the 
Trading with the Enemy Act. 

These cases state that after the liberation of Holland 
persons in the status of the appellant can maintain ac- 
tions in various courts which they could not have main- 
tained before. It is of course one proposition to assert 
that one can maintain an action in a state court; it is 
another to state that one can maintain such an action 
against the United States by virtue of a waiver of its 
sovereign immunity. It is hornbook law that the United 
States cannot be sued without its consent and that such 
permission must be specifically granted by Congress. 
Where consent is granted to such suits, such consent is to 
be strictly construed and not extended beyond the plain 
language of the consent. Pflueger v. United States, supra. 
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Moreover, there are authoritative statements by this 
court and by the United States Supreme Court that the 
appellees’ position is sound. While these are made by 
way of obiter dicta, they are certainly entitled to con- 
siderable weight. 

Thus in Guessefeldt v. McGrath, 342 U.S. 308, 314, 315 
(1951), the court said, “Section 32 of the Trading with 
the Enemy Act, as enacted after World War II, provided 
for the administrative return of property to certain 
classes of ‘technical enemies’ who were ineligible to 
bring suit under Section 9(a).” 

In McGrath v. Zander, 85 U.S. App. D.C. 334, 177 Fed. 
2d. 649, 652 (1949) this court said: “The two sections 
9(a) and 32(a) are independent of each other. The lat- 
ter section was added to serve the limited purpose of 
affording speedy administrative relief (when found by 
the Executive in the interest of the United States) to 
certain classes technically barred under section 9(a) as 
such nationals overrun by the enemy who remained loyal 
to the Allied cause.” [Emphasis supplied.] 

In sum, the text of the Act, its purposes, legislative 
history, and its judicial interpretation, all compel the 
conclusion that the action of the court below was correct. 


III. The Appellants Are Not “Friendly Aliens” Entitled 
To the Protection of the United States Constitution 


In the preliminary statement to this argument appellees 
have pointed out to the Court that “enemies,” as that 
term is defined in the Trading with the Enemy Act, enjoy 
no constitutional protection of their property under the 
just compensation or due process clause of the United 
States Constitution so far as its confiscation by the 
United States during times of war is concerned. Since 
Congress has defined the appellants as “enemies” they 
enjoy no constitutional protection of their property. 

However, appellants urge upon the court that since 
“friendly alients” are entitled to protection of the due 


16 See pages 6-7 supra. 
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process and just compensation clause of the Constitution 
they, too, should be considered “friendly aliens’’ and thus 
be entitled to the same constitutional protection. 

The term “friendly aliens” as used in Russian Volun- 
teer Fleet v. United States, 282 U.S. 481 (1931) was used 
to describe the status of Russians during World War I. 
The two other cases cited by the appellants on page 26 
of their brief deal with the status of Swiss corporations 
during World War II. “Friendly aliens”, therefore, from 
this case law are either neutrals or allies of the United 
States whose countries were not enemy occupied. They 
are not “enemies” as that term is defined in Section 2 of 
the Trading with the Enemy Act. It is manifestly im- 
proper logic to equate the term “friendly aliens’ to that 
of “enemies.” Such a procedure renders the provisions 
of the Trading with the Enemy Act meaningless. Appel- 
lants forget that “enemies” whose property was vested 
during World War II are “friendly aliens” now. 


IV. The Decision Below Is Consistent With the Treaty of 
Friendship, Commerce and Navigation of December 
5, 1957, Between the United States and the Nether- 
lands, and Also With International Law 


Appellants rely on paragraph 1 of Article V and para- 
graphs 4 and 5 of Article VI of the 1957 treaty between 
the United States and The Netherlands (8 U.S.T. 2043) 
as giving them a cause of action against the United 
States for a return of their property vested in 1942 and 
1943. 

In discussing the treaty appellants have failed to men- 
tion Clause D of Article XXII. In pertinent part Arti- 
cle XXII reads as follows: 


The present treaty shall not preclude the application 
of measures by either party; ° ° *(d) * * * neces- 


sary to protect its essential security interest * * ° 


The treaty therefore, by its express terms, permits legis- 
lation by either party designed to protect its national 
security to contravene the treaty’s terms. 
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The Trading with the Enemy Act manifestly is a 
measure designed to protect our national security. Con- 
sidering the timing, the effect and subject matter of the 
Act it is difficult to conceive of any measure more directly 
consistent with this country’s essential security interests. 
Consequently appellants cannot rely on this treaty as in 
any way modifying or repealing the Trading with the 
Enemy Act. 

Assuming, arguendo, that Article XXII of this treaty 
is not dispositive of the issue which appellants raise in 
connection with the treaty, their reliance on the various 
paragraphs of the treaty is misplaced. Paragraph 1 of 
Article V of the treaty deals with the subject of “access 
to courts” in the signatory powers and provides that 
nationals and companies of either party shall be accorded 
national treatment with access to all courts. They would 
have this court interpret the phrase “access to courts” to 
mean that they have been given all causes of action which 
the various states confer only upon their citizens, and 
more specifically that the United States has waived its 
sovereign immunity from suit by employing that phrase 
in this treaty. 

It is submitted that access to courts simply means that 
once there is a cause of action in favor of a Dutch na- 
tional he can proceed in the courts in the same manner 
as an American. Up until the allied occupation of Ger- 
many all persons in enemy-occupied territory and cor- 
porations incorporated therein were denied access to 
American courts as party plaintiffs..7 Even during times 
of peace foreign plaintiffs in our courts are under certain 
disabilities. The treaty may remove such disabilities but 
it does not confer upon Dutch nationals a cause of action 
which our law does not grant them. 

Appellants in urging a waiver of sovereign immunity 
by the United States Government have an additional ob- 
stacle to overcome. Such a waiver will not be implied * 


17 See cases cited 147 A.L.R. 1307. 
18 United States v. Sherwood, $312 U.S. 584, 590. 
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and even when granted must be strictly construed.* All 
doubts whether such a waiver has been granted must be 
resolved in favor of the United States.” 

Appellants also rely on paragraphs 4 and 5 of Article 
V of the 1957 treaty. The former paragraph provides 
that the property of nationals of The Netherlands will 
not be taken in the United States except for a public 
interest and only with prompt payment of just compen- 
sation; and the latter provides that nationals of The 
Netherlands in the United States shall not only receive 
national treatment but most favored national treatment. 

Furthermore a reading of all the provisions of the 
1957 treaty indicates that the signatory powers are deal- 
ing with the rights of their nationals in the territory of 
the other during times of peace. For example, Article 
VII permits the nationals of the other party to establish 
and maintain branches, agencies, offices and factories 
within the territory of the other and to freely conduct 
business in the other. From the reading of the treaty 
it is obvious then that the treaty nowhere covers the 
relationships which exist between the signatories should 
a state of war exist between the parties or should the 
territory of one of them become oceupied by the enemy. 
It would be absurd to contend that if The Netherlands 
were to declare war on the United States tomorrow, all 
the provisions of the treaty would remain in effect. 

Nowhere then in the treaty is there any mention made 
of the wartime relationships between the signatories. It 
is obvious that the treaty does not cover them nor does 
it in any way affect any provisions of the permanent 
wartime legislation of the United States contained in the 
Trading with the Enemy Act.* 


19 Pflueger v. United States, supra. 


20 Shinabery v. United States, 142 F. Sup. 418, 414, U.S.D.C. 
W.D. Mich. (1956), affirmed on opinion below 242 F. 2d 758 (C.A. 
6 1957), cert. denied 353 U.S. 976. 


21 The Trading with the Enemy Act is permanent war legisla- 
tion, Cabell v. Markham, 326 U.S. 404, 409 (1945). 
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Similarly we might agree with appellants’ proposition 
that it is a fundamental principle of international law 
that during times of peace the property of an alien would 
be protected in this country by law. However, in this 
case we are not dealing with peacetime rights. We are 
dealing here with what the Congress of the United States 
can do during times of war under the war powers of the 
United States Constitution at a time when our national 
existence is imperilled. Peacetime principles of inter- 
national law have no application to the issue in this case. 

There is, of course, a wide divergence of opinion as to 
what constitutes principles of international law. Appel- 
lees have no desire to engage in this academic contro- 
versy. However, one must concede that the legislation of 
sovereign countries of the world which deals with the 
subject of trading with the enemy seriously affects all 
international relations. Both during World War I and 
World War II, England, Canada, the Union of South 
Africa, Italy, and Japan™ included in their definitions 
of the term “enemy” persons or companies in enemy- 
occupied territory. If the actions of these countries con- 
stitute the international law on this subject, then it was 
certainly consistent with such international law for the 
court below to hold that plaintiffs are “enemies” under 
the Trading with the Enemy Act and cannot maintain an 
action under Section 9(a) for a return of property vested 
during the time of enemy occupation of their country. 


22 England: Proclamation relating to the Trading with the En- 
emy Act No. 903 (September 15, 1915); Trading with the Enemy 
Act of 1939 (2 and 3 George VI, Chapter 89); Canada: Orders of 
Governor General and Council, May 2, 1916 (P.C. 1023); Consoli- 
dated Regulations respecting the Trading with the Enemy Act of 
1989 (19389 P.C. 2512); Union of South Africa: Act of June 10, 
1916 No. 39; Italy: Decree—Law No. 864 of July 18, 1916, Rac- 
colta Ufficiale 1916, II, 1850; Japan: Imperial Ordinance, April 23, 
1917; Huberich, Trading with the Enemy Act (1918) pp. 12-22; 
357-886; 425. 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the court below properly decided it was without 
jurisdiction to consider the actions brought by the appel- 
lants seeking the return under Section 9(a) of the Act 
of their property vested in 1942 and 1943. 


ARTHUR R. SCHOR 


M. MAGDALENA SCHOCH 
Attorneys for Appellees 
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APPENDIX 


I. Decision of the Director 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


In the Matters of: 
Docket No. 56 T 128 


Bawx Voor Hanpet En Scurepvart N. V. 
Title Claim No. 37567 


Docket No. 56 T 129 


N. V. Hanperscompaeyie “RUILVERKEER” 
Title Claim No. 37568 


Docket No. 56 T 130 


N. V. Hanvets-En Transport-MaatTscHapris “VuLcAaN” 
Title Claim. No. 37569 


Docket No. 56 T 131 


N. V. HortawpscH-AMERIKAANSCHE BELEGGINGS- 
Maatscuarpy (Holland-American Investment Corp.) 
Title Claim No. 42467 


Docket No. 56 T 132 


Hanversvennootscuap “Norma” N, V. 
Title Claim No. 42468 


Docket No. 56 T 133 
Famiurenstirrune Kaszony 
Title Claim No. 43080 
Decision of Director 


The claimants have filed exceptions to the Hearing 
Examiner’s recommended decision disallowing these claims 
which are filed under section 32 of the Trading with the 
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Enemy Act, as amended (50 U.S.C. App. 32), for the 
return of property vested by Vesting Order Nos. 248 (7 
FR. 9097, November 7, 1942) ; 259 (7 F.R. 10626, December 
19, 1942); 261 (7 F.R. 10627, December 19, 1942) ; 512 (8 
FR. 1154, January 26, 1943); 5905 (11 F.R. 2097, Febru- 
ary 28, 1946); 8471 (12 F.R. 2151, April 1, 1947, as 
amended; 12 F.R. 3898, June 14, 1947); 8589 (12 F.R. 
9318, April 8, 1947; and 9201 (12 F.R. 4130, June 25, 
1947). The recommended decision is based upon @ record 
consisting exclusively of exhibits and a stipulation of 
facts. 


FINDINGS OF FACT 


Upon consideration of the record before the Hearing 
Examiner, I find that the basic facts material to a dispo- 
sition of these claims are: 


4. Claimants, Bank voor Handel en Scheepvart N. V. 
(hereinafter Bank voor Handel), N. V. Handelscompagnie 
“Ruilverkeer” (hereinafter Ruilverkeer), N. V. Handels-en 
Transport-Maatschappij “Vuleaan” (hereinafter Vuleaan) 
and N. V. Hollandsch-Amerikaansche Beleggings-Maatsch- 
appy or Holland-American Investment Corp. (hereinafter 
HAIC) are corporations organized and existing under 
the laws of the Kingdom of the Netherlands, and until 
its liquidation on July 25, 1949 claimant Handelsven- 
nootschap “Norma” N. V. (hereinafter Norma) was a 
corporation organized and existing under the laws of the 
Kingdom of the Netherlands. 

2. Claimant Familienstiftung Kaszony (hereinafter 
Kaszony) is a family foundation organized and existing 
under the laws of Switzerland. 

3. The stock ownership of each claimant throughout 
World War II was as follows: 

Heinrich Thyssen-Bornemisza, Sr. (hereinafter H.T.B. 
Sr.), who died in Switzerland on June 26, 1947, was the 
sole owner of Kaszony. Kaszony in turn owned all of 
the outstanding shares of HAIC. 

HAIC owned all of the outstanding shares of N. V. 
Technische Handelsvereeniging “Dunamis” (hereinafter 
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Dunamis), a corporation organized and existing under 
the laws of the Netherlands. 

HAIC also owned 621% of the outstanding shares of 
Norma, and Dunamis owned the remaining 3714% thereof. 

Kaszony owned 52% of the outstanding shares of Alge- 
meene Exporthandel, N.V. (hereinafter Exporthandel), 
and Norma owned the remaining 48% thereof. Hxport- 
handel was a corporation organized and existing under 
the laws of the Netherlands. 

Exporthandel owned 50% of the outstanding ordinary 
shares of Bank voor Handel, Norma owned 24% thereof, 
Kaszony owned 714% thereof and H.T.B. Sr. individually 
owned the remaining 1834%. 

Bank voor Handel owned 89% of the outstanding shares 
of “Vuleaan”, and “Norma” owned 4.4% thereof. The 
remaining 6.6% were owned by H.T.B. Sr. individually. 

Bank voor Handel owned all of the outstanding shares 
of Ruilverkeer. 

4. With the exception of Kaszony, each of the claimant 
corporations was controlled and more than 50% of the 
stock of each was owned by corporations organized and 
existing under the laws of the Netherlands and Switzer- 
land. The indirect ownership and control in fact of these 
claimants and the legal and beneficial ownership and 
control of Kaszony, the only Swiss claimant, were in 
H.T.B. Sr. until his death. 

5. The claimant corporations constitute only a few of 
the many enterprises and companies comprising the en- 
tire Thyssen-Bornemisza group. Over the years the vari- 
ous activities and enterprises of the group developed and 
expanded into virtually a world-wide integrated organiza- 
tion. By virtue of his ownership of Kaszony, H. T. B. 
Sr. owned and controlled the claimant organizations and 
through them owned and controlled a substantial number 
of corporations in Holland, Germany, United States, Bel- 
gium, England, and Brazil. The extent and scope of the 
international business activities of the Thyssen-Borne- 
misza group of companies can be seen from the following 
summary : 
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(a) Bank voor Handel en Scheepvaart N. V. (Holland) 
Capital: 12,000,000 guilders 
Engaged in general banking and trading business. 

(b) NV. V. Handels en Transport Maatschappij “Vulcaan” 

(Holland) 

Capital: 5,000,000 guilders 
General trading company dealing mainly in iron 
ores, coal, ship brokerage, and fertilizers. One of 
the leading companies in its field in Holland. 

(c) Handelscompagnie “Ruilverkeer” N. V. (Holland) 
Capital: 3,840,000 guilders 
Non-operating holding company. 

(a) Holland-American Investment Corporation (Holland) 
Capital: 1,000,000 guilders 
Investment company which acted as depositary of 
securities, gold, etc. 

(e) Handelsvennoopschap “Norma” NV. V. (Holland) 
Capital: 50,000 guilders 
Trading company (inactive since 1930). 

(f) N. V. Vuleaan’s Rijnreederij (Holland) 
Capital: 50,000 guilders 
Wholly-owned subsidiary of claimant “Vulcaan”. 

(g) N. V. Havenbedrijf Viaardingen-Oost (Holland) 
Capital: 1,000,000 guilders 
Owned by: aren ae Handel—250,000 guilders 

(J 
Vulcaan—750,000 guilders (75%) 

Owned and operated a port and a stevedoring and 
ship repair business near Rotterdam. The quay, 
cranes and loading bridges of this company were 
destroyed by the Germans during the occupation of 
Holland. 

(h) Halcyon Lijn N.V. (Holland) 
Capital: 1,000,000 guilders 
All owned by claimant Bank voor Handel. 
Owns and operates fleet of ocean-going tramp 
steamships. At the outbreak of war in September, 
1939, the 12 vessels owned by Halcyon Lijn, N. V., 
totalling 107,000 tons, were placed at the disposal 
of the Netherlands government, and when Holland 
was occupied by Germany in 1940, ten of these ves- 
sels, which were then at sea, put into British ports 
under orders previously given by the Netherlands 
government. These ten vessels subsequently served 
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under orders of the British Ministry of Shipping 
and six of them were sunk during the war. 
(i) N. V. Algemeene Brandstoffen Maatschappij Rotter- 
dam (Holland) 
Capital: 50,000 guilders 
All owned by claimant Vulcaan. 
(j) N. V. Maatschappij tot Exploitatie van Onroerende 
Goederen “De Blaak” (Holland) 
Capital: 40,000 guilders 
All owned by claimant Bank voor Handel. 
Non-operating holding company. 
(k) Hollandsch Trustkantoor N. V. (Holland) 
Capital: 10,000 guilders 
Owned by: Administrative services: administering 
assets, acting as depositary, etc. 
(1) Rotterdamsch Trustee’s Kantoor N. V. (Holland) 
Capital: 100,000 guilders 
Owned by claimant Bank voor Handel—50,000 
guilders (50%) 
Owned by “De Blaak”—50,000 guilders (50%) 
Administrative services: administering assets, act- 
ing as depositary, keeping accounting records, etc. 
(m) N. V. “Gerfa” Gereedschappenfabriek (Holland) 
Capital: 300,000 guilders 
Owned by claimant Vulcaan. 
Manufacturing and trading in machine equipment, 
and ship repairs. 
(n) N. V. Technische Handelsvereeniging “Dumamis” 
(Holland) 
Capital: 100,000 guilders 
Owned by claimant H.A.L.C. 
Trading and development corporation (inactive 
since 1930). 
(0) Algemeene Exporthandel N. V. (Holland) 
Capital: 25,000 guilders 
Owned by: Kaszony—13,000 guilders (52%) 
Norma—12,000 guilders (48%) 
Trading corporation (inactive since 1930) 
(p) NV. V. Vulcaan Kolen Maatschappij (Holland) 
Capital: 500,000 guilders 
Owned by: Thyssen Bornemisza, Sr.—300,000 
guilders 
Norma—200,000 guilders 
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(q) “Veemex” Maatschappij voor Veembedrijf en Expedite 
NV. V. (Holland) 
Capital: 20,000 guilders 
Coal trading company. 
‘Wholly-owned subsidiary of Vulcaan. 
Port activities. 
(r) Holland American Trading Corporation (N. Y.) 
Capital: $50,000 
Owned by claimant Bank voor Handel. 
General trading corporation. 
(s) Seamless Steel Equipment Corporation (N. Y.) 
Capital: $50,000 
Owned: 50% by claimant Bank voor Handel. 
Sales and distribution of seamless tubes and pipes. 
(t) Union Banking Corporation (N. Y.) 
Capital: $400,000 
Owned by claimant “Ruilverkeer”. 
New York banking corporation. 
(u) Domestic Fuel Corporation (N. Y.) 
Capital: $50,000 
Owned: 25% by claimant Vulcaan 
25% by Holland American Trading Cor- 
poration 
Importing and sale of coal in United States and 
Canada. 
(v) Companhia Thyssen do Brasil S. A. (Brazil) 
Capital: 1,500,000 cruzeiros 
Owned: 50% by claimant Bank voor Handel 
50% by claimant Vulcaan 
Ownership of real estate in Brazil. 
(w) Ghent Coal Company S. A. (Belgium) 
Capital: 300,000 francs 
Owned by claimant Vulcaan. 
Coal wholesaler in Belgium. 
(x) Vulcaan Commerciale & Maritime S. A. (Belgium) 
Capital: 2,700,000 francs 
Owned by claimant Vulcaan. 
Coal wholesaler in Belgium. 
(y) Vulcaan ( London) Ltd. (England) 
Capital: £5,000 
Owned by claimant Vulcaan 
Coal wholesaler in England. 
(z) Vulcaan Bunkering Company S. A. (Belgium) 
Capital: 250,000 francs 
Owned by claimant Vulcaan. 
Coal sales and bunkering. 
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(aa) Rittergut Ruedersdorf G.m.b.H., Hennickendorf 
(Germany) 
Capital: 600,000 Reichmarks 
The entire capital of this corporation was owned 
by Bank voor Handel (Claimant in 37567). The 
corporation was engaged in the manufacture of 
cement and bricks. 
(bb) Press-und Walzwerk A. G. (Germany) 
Capital: 22.760.000 Reichmarks 
Of the capital of this corporation 63.11 was owned 
by Kaszony (Claimant in 43080), 17.575% by Bank 
voor Handel (Claimant in 37567) and the remain- 
ing 19.315% by Rittergut Ruedersdorf G.m.b.H., 
which, as shown above, was wholly owned by Bank 
voor Handel. The corporation manufactured iron 
and steel products. During the war its output 
was compelled by German authorities to go into 
the manufacture of submarines, aircraft, ammuni- 
tion, rolling stock, and was used for needs of the 
Four-Year Plan. 
(ec) A. G. Oberbilker Stahlwerk (Germany) 
Capital: 1,500,000 Reichmarks 
Of the capital of this corporation 99.67% was 
owned by Press-und-Walzwerk A. G. (above under 
bb), whereas the remaining .33% was owned by 
Bank voor Handel. The nature of the business of 
the corporation was the same as that of Press- 
und-Walzwerk A. G. 
(dd) Thyssensche Gas-und Wasserwerke G.mb.H. 
(Germany) 
Capital: 35,000,000 Reichmarks 
60% of the capital of this corporation was owned 
by Kaszony (Claimant in 43080); the remaining 
40% was owned by Bank voor Handel (Claimant 
in 37567). The Corporation was one of the prin- 
cipal gas and water suppliers of the Ruhr area. 
During the war its annual output amounted to 
one billion cubic meters of gas and 100 million 
cubic meters of water. It also produced more 
than 6,000 tons of sulphur annually, thus taking 
second place among the sulphur producers of the 
Ruhr area. 
(ee) Niederrheinische Gas-und Wasserwerk G.m.b.H. 
(Germany) 
Capital: 700,000 Reichmarks 
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This corporation, a wholly owned subsidiary of 
Thyssensche Gas-und Wasserwerke G.m.b.H. (above 
under (dd), was a local supplier of gas and 
water. 

(££) Gewerkschaft Walsum (Germany) 
99% of the capital of this corporation was owned 
by Thyssensche Gas-und Wasserwerke G.m.b.H. 
(above under (dd), and the remaining 1% by 
Niederrheinsche Gas-und Wasserwerke G.m.b.H. 
(above under (ee)). The corporation operated a 
poss mine with an annual output of one million 
ons. 

(gg) Seismos G.m.b.H. (Germany) 
Capital: 128,000 Reichmarks 
This corporation was wholly owned by Thyssen- 
sche Gas-and Wasserwerke G.m.b.H. (above under 
(dd)). It was engaged in geophysical research 
in connection with the development of oil resources 
in Germany and in the occupied territories. In 
view of its paramount importance to the German 
war effort it enjoyed the special privileges granted 
enterprises of its kind by order of the Chairman 
of the Council of Ministers for the Defense of 
ae Reich and Commissioner for the Four-Year 

an. 

(bh) Flensburger Schiffsbaugesellschaft (Germany) 
Capital: 2,640,000 Reichmarks 
Of the capital of this corporation 31.023% was 
owned by Bank voor Handel (Claimant in 37567), 
and 28.545% by Vuleaan (Claimant in 37569) ; 
25% by the City of Flensburg and the remaining 
14% by unidentified individual Germans. Before 
World War II, the Company was engaged in 
building merchant ships but in 1940 it was com- 
pelled by the German authorities to begin the 
construction of submarines. The Company de- 
livered a substantial number of submarines, at 
least 28. In 1942 88.7% of the total output of 
the Company consisted of war production. 

(ii) Deutsch-Niederlaendische Schiffahrts-und Handels, 

G.mb.H. (Germany) 

Capital: 100,000 Reichmarks 
80% of the capital of this corporation was owned 
by Vulcaan (Claimant in 37569) and the remaining 
20% by Haleyon Lijn N. V. Rotterdam, a wholly 
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owned subsidiary of Bank voor Handel (Claimant 
in 37567). The corporation served the Rhine 
River shipping needs of the combine. 
(jj) Ge Bank A. G. (Germany) 
apital: 16,000,000 Reichmarks 
Of the capital of this corporation Kaszony (Claim- 
ant in 43080) owned 25%, Press-und Walzwerk 
A. G. (above under (bb) another 55%, and Buil- 
verkeer (Claimant in 37568) the remaining 20%. 
The bank was the financing institution of the en- 
verses constituting H.T.B. Sr.’s German com- 
ine. 
(kk) Bremer Vulkan Schiffbau-und Maschinenfabrik 
(Germany) 
Capital: 10,000,000 Reichmarks 
August Thyssen-Bank A. G. (above under (ji) 
owned 29.6% of the capital of this corporation, 
another 29.6% was owned by Press-und Walzwerk 
A. G. (above under (bb)), 25% was owned by 
Vuleaan (Claimant in 37569) and 2.21% by Bank 
voor Handel (Claimant in 37567); the ownership 
of the remaining 13.59% has not been accounted 
for. This corporation was engaged in ship build- 
ing, mainly for the merchant marine. During the 
war, however, it was compelled to build 74 sub- 
marines, which it did. 
(ll) Zucht & Rennetrieb Erlenhof, G.m.b.H. (Germany) 
Capital: 850,000 Reichmarks 
Of the capital of this corporation 54.706% was 
owned by Vereinigte Berliner Moertelwerke, a sub- 
sidiary of Rittergut Ruedersdorf, G.m.b.H. (above 
under (aa)), 29.412% was owned directly by 
H.T.B. Sr. and 15.882% was owned by Holland- 
sche Trust Kantor, N. V., Rotterdam. This com- 
pany was engaged in the breeding of race horses, 
ee was one of the principal hobbies of H. T. B. 
r. 
6. During the years 1940 to 1947 H.T.B. Sr. was not an 
officer or director of any of the corporations in Holland. 
7. From 1932 on, H.T.B. Sr. held the position of Chair- 
man of the Supervisory Board of Press-und Walzwerk 
A. G. and of Oberbilker Stahlwerk Duesseldorf, and Dep- 
uty Chairman of Bremer Vulkan Schiffbau-und Maschinen- 
fabrik. 
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8. H.TB. Sr. personally attended no more than two 
meetings of the boards of the German corporations prior 
to 1939. During World War IZ he attended no meetings 
of these boards, nor did he personally perform any func- 
tions as @ member thereof. He was credited with Reich- 
marks 25,000 for the years 1941, 1942 and 1943, respec- 
tively, for compensation as @ member of the supervisory 
board of a German corporation. This sum was remitted 
to August-Thyssen Bank, Berlin, and credited to H.T.B. 
Sr’s blocked account. For the years 1944 to 1947 DM 
5,000 were paid on January 31, 1952 to the Community 
of Heirs for H.T.B. Sr. and remitted to Banking House 
Trinkhaus, Dusseldorf. 

9, Although H.T.B. Sr. was a member of the manage- 
ment of Gewerkschaft Walsum, the business of the com- 
pany was actually conducted by a special representative 
of Thyssensche Gas-und Wasserwerke G.m.b.H., which 
held 99% of the capital stock of Walsum. H.T.B. Sr. re- 
ceived no compensation as @ member of the management 
of this enterprise. 

10. In May 1940, when Holland was oceupied by the 
armed forces of Nazi Germany, ELT.B. Sr., residing in 
Switzerland, was cut off from all communication with the 
managers of his Netherlands companies. 

11. Dr. Wilhelm Roelen, a citizen and resident of Ger- 
many, was a Managing Director of Thyssensche Gas-und 
Wasserwerke G.m.b.H. (hereinafter Thyssen Gas), one of 
the larger German companies of H.T.B. Sr. As such he 
was also the special representative of the management 
of Gewerkschaft Walsum. When Rotterdam was occupied 
by the German Army and the records of Bank voor 
Handel were subject to investigation by the German tax 
and exchange authorities, Roelen became concerned be- 
cause of the confiscation of the properties of Fritz Thys- 
sen, H.T.B. Sr.’s brother, and because of certain past 
transactions between Bank voor Handel and Thyssen Gas. 

12. Upon his own initiative, Boelen went to Switzerland 
in July 1940 in an attempt to protect the interests of 
H.T-.B. Sr. wherever he could. 
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13. On July 9, 1940, H.T.B. Sr. by a general power of 
attorney appointed Roelen to represent him in every 
place, including negotiations and transactions with gov- 
ernment agencies, and in all respects to act in his behalf. 

14. Exercising the powers conferred on him by H.T.B. 
Sr., the attorney in fact took over the management of 
H.T.B. Sr.’s enterprises from the Dutch managers, assum- 
ing full charge of and responsibility for the management 
of the Netherlands corporations and the German corpora- 
tions whose stock was owned by the Netherlands corpora- 
tions. This change in management resulted in 1942 in the 
removal of H. J. Kouwenhoven as the senior managing 
director of Bank voor Handel. He was a Dutch citizen 
and resident on whom H.T.B. Sr. had theretofore relied, 
not only for the management of his enterprises in the 
Netherlands, Germany, and elsewhere, but also for the 
management of his personal financial affairs. 

15. In the period between July 1940 and the end of 
1944, the attorney in fact visited H.T.B. Sr. in Switzer- 
land about three times a year to report to him “the status 
of his companies in Germany and Holland”. On a few 
occasions he was accompanied by Heinrich Lubke, man- 
aging director of August-Thyssen Bank, Berlin. 

16. H.T.B. Sr. was born in Muelheim-ruhr, Germany, 
on October 31, 1875. At the age of approximately 25 he 
left Germany and went to England, where he remained 
until 1906 when he married Margit Bornemisza, a national 
of Hungary. Towards the end of 1906 he moved to Hun- 
gary and was adopted by his father-in-law, the Hungarian 
citizen Gabriel Bornemisza. Pursuant to H.T.B. Sr.’s ap- 
plication and in conformity with Article L [50] of the 
Law of 1879, he was accepted as a citizen of Hungary 
and took the oath of Hungarian citizenship on December 
9, 1906. He retained Hungarian citizenship until his death 
in June 1947 and was in possession of Hungarian pass- 
port No. 438/206 142 (last extended by the Hungarian 
Legation in Berne, January 18, 1947) on May 31, 1947. 
Although he acquired Hungarian citizenship in 1906, the 
German Passport Office in Vienna issued to H.T.B. Sr. 
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German Passport No. 2136, dated April 17, 1919, which 
was valid for only three months. A letter signed by 
Davidsen by order of the Foreign Minister of the Reich 
dated Berlin, 21 October 1942, states that German pass- 
port No. 262623 issued to the Baron “at the Hague and 
prolonged until 5-2-26.” 

17. Between 1906 and 1919 H.T.B. Sr. lived in Hungary 
supervising the management of a farm which his father 
had given him. 

18. In 1919 when he was 44 years old the Communist 
uprisings in the area of Hungary where his farm was 
located posed threats to the safety of himself and family 
and resulted in his removal to the Netherlands where he 
became associated for the first time with the Thyssen 
enterprises. He resided in the Netherlands until 1932. 

19. Between the autumn of 1919 and the summer of 1921 
August Thyssen, Sr., transferred to his two sons, H.T.B. 
Sr. and Fritz Thyssen, all of his 757% interest in the 
various Thyssen enterprises. The remaining 25% was 
then owned by Hans Thyssen and Julius Thyssen, who 
were cousins of H.T.B. Sr. and his brother. 

90. With the ownership of the Thyssen industries in 
the hands of the sons of the original founds, the prior 
pattern of joint ownership and control of the various 
enterprises as a unit began to dissolve. At first the two 
brothers informally divided the supervision over their 
various companies between themselves. Eventually, nego- 
tiations were undertaken which led to the division of 
ownership in the jointly owned properties, so that H.T.B. 
Sr. became the owner of certain of the enterprises out- 
tight, rather than the owner of an undivided interest in 
all the enterprises. 

21. The negotiations for a division of the various prop- 
erties received from August Thyssen, Sr. extended over 
a period of almost thirteen years, from 1923 to 1936. In 
broad terms, the result of the division painstakingly 
worked out, was that Fritz, Hans and Julius Thyssen be- 
came the joint outright owners of certain of the enter- 
prises located in Germany and consisting primarily of 
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steel works, coal mines and cokeries, and H.T.B. Sr. be- 
came the sole owner of a group of Netherlands corpora- 
tions consisting of the Bank voor Handel, a coal and iron 
ore transportation and trading company, port facilities at 
Rotterdam and an ocean-going steamship company. These 
Netherlands companies owned a large proportion of the 
shares of stock of several German corporations, the re- 
maining shares of which were acquired outright by H.T.B. 
Sr. He thus also became the sole ultimate owner and 
person in control of a number of German non-steel-pro- 
ducing companies which consisted of utilities, coal con- 
cessions, ship-building facilities, a seamless tube factory 
and cement works. The only assets in which a common 
ownership by Fritz Thyssen and H.T.B, Sr. remained 
after 1936 were the August Thyssen-Bank in Berlin and 
a number of undeveloped coal concessions. 

22. From the very beginning of his association with his 
father’s business in 1919, H.T.B. St. relied upon the ex- 
tremely well qualified executives in his employ for the 
management of his enterprises. Chief among these trusted 
and confidential employees in Rotterdam was Mr. H. J. 
Kouwenhoven, the senior managing director of Bank voor 
Handel, who represented H.T.B. Sr. in the initial nego- 
tiations on the division of the properties of August 
Thyssen, Sr. 

23. While H.T.B. Sr. resided in The Hague, the amount 
of time he devoted to the affairs of the various companies 
was slight and his interest in other pursuits increased. 
It was during his residence in the Netherlands that H.T.B. 
Sr. became interested in social activities, extensive travel- 
ing, the breeding and racing of thoroughbred horses, and 
the acquiring of objects of art, his collection of which, at 
the time of his death, was one of the world’s most out- 
standing. 

24, In 1932 H.T.B. Sr. divorced his first wife and mar- 
ried a woman considerably younger than himself. During 
the same year he purchased a substantial home in 
Castagnola-Lugano, Switzerland, where he and his new 
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spouse settled to live. From 1901 until his death in 1947 
HL.T-.B. Sr. never resided in Germany. 

95. H.T.B. Sr. did not reside within the territory of 
Germany, Japan, Bulgaria, Hungary or Rumania at any 
time subsequent to December 7, 1941. From April 1932 
until his death on June 26, 1947 he resided at Castagnola- 
Lugano, Switzerland. 

26. Between December 7, 1941 and March 8, 1946 H.T.B. 
Sr. was never present in the territory of Germany, Japan, 
Bulgaria, Hungary or Rumania, or in any territory occu- 
pied by the military or naval forces thereof. 

27. When the war commenced in 1939 H.T.B. Sr. was 
64 years of age. In the same year he was diagnosed as a 
diabetic. During that year marital difficulties with his 
third wife resulted in his living apart from her. 

98, Because of H.T.B. Sr.’s refusal to follow medical 
advice and the persistent and excessive use of alcoholic 
beverages, his diabetic condition grew worse. Following 
the year 1939 he was seriously affected with arterio- 
sclerosis and his physical and mental condition deterio- 
rated. His health continually worsened following two 
diabetic comas or apopletic strokes in 1943 and he re- 
quired almost constant medical care thereafter. By 1946 
he was in a state of mental and physical exhaustion which 
continued without improvement until the time of his death 
in 1947, 

29. Following the liberation of Holland from occupation 
by the Nazis, temporary administrators were appointed 
by the Netherlands Government to manage the Nether- 
lands corporations of H.T.B. Sr. pending investigations 
of their conduct and ownership. These supervisory ad- 
ministrators were subsequently removed after the investi- 
gations were made, and no penalties, seizures or censure 
were imposed on the corporations. 

30. Following the death of H.T.B. Sr. on June 26, 1947, 
the assets of his estate were divided among his four chil- 
dren in the following proportions: 


37 


Hans Heinrich Thyssen-Bornemisza, Jr. —% 


Stephan ‘Thyssen-Bornemisza hy 
Margit Thyssen-Bornemisza Batthyany —l 
Gabrielle Thyssen-Bornemisza Bentinck — 


This was pursuant to a general settlement of the estate 
entered into by the four children and the widow of H.T.B. 
Sr. and confirmed by an Arbitration Tribunal under Swiss 
law. 

31. After the death of H.T.B. Sr. the majority stock 
ownership and control of Bank voor Handel and Kaszony 
passed to his principal heir, Hans Heinrich Thyssen- 
Bornemisza, Jr. 

32. Thyssen-Bornemisza, Jr. was born in The Hague, 
the Netherlands on April 13, 1921 and was born a Hun- 
garian national by virtue of the Hungarian citizenship 
of his parents at that time. 

33. Thyssen-Bornemisza, Jr. resided in The Hague from 
his birth until November 1939, when his parents brought 
him to Switzerland. He has been residing in Switzerland 
since that date. 

34. Between 1940 and 1944 he attended Fribourg Uni- 
versity in Switzerland. In 1944 he took up residence with 
his father at Castagnola-Lugano and he has resided there 
ever since. 

35. In May 1942, when Thyssen-Bornemisza, Jr., was 
still a student at Fribourg University and was 21 years 
old, at the insistence of Dr. Roelen he visited his family’s 
ancestral estate at Schloss-Landsberg in Germany to at- 
tend commemoration ceremonies marking the 100th anni- 
versary of the birth of his grandfather, August Thyssen, 
Sr., who was burried at Schloss-Landsberg. 

36. The visit of Thyssen-Bornemisza, Jr. to Germany 
lasted only five days and after attending the commemora- 
tive exercises he visited his father’s stable and stud farm 
located near Frankfurt. His sister, Margit Thyssen- 
Bornemisza Batthyany, who was an Austrian national 
residing in Austria, also attended the ceremonies and 
visited the stables. 
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37. During the period from December 7, 1941, to March 
8, 1946, Thyssen-Bornemisza, Jr., did not engage in any 
business within the territory of Germany, Japan, Hungary, 
Bulgaria or Rumania or within any territory occupied 
by the military or naval forces thereof, and the only time 
he was present in such territory during that period was 
during the five days in May 1942, mentioned above. 


OPINION AND CONCLUSIONS 


The parties have stipulated that the sole issues material 
to the determination of this claim are whether the claim- 
ants are ineligible under various provisions of section 32 
of the Trading with the Enemy Act, as amended (50 
U.S.C. App. 32). Claimants do not contend in this pro- 
ceeding that they are eligible under section 9. The pri- 
mary issue presented by the parties is whether claimants 
are ineligible by virtue of subdivision (E) of subsection 
32(a)(2). Under that subdivision 


“g foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 
percentum or more of the stock of which was owned 
by any person or persons ineligible to receive a return 
under subdivisions (A), (B), (C), or (D) [of section 
32(a) (2)],” 
is ineligible. Under subdivision (D) an individual who 
was at any time after December 7, 1941, a citizen or sub- 
ject of Germany, Japan, Bulgaria, Hungary, or Rumania, 
is ineligible for return if at any time after December 7, 
1941, and prior to March 8, 1946, he was 


“present .. . in the territory of such nation or in any 
territory occupied by the military or naval forces 
thereof or engaged in any business in any such ter- 
ritory.” 

It is contended by the claimant corporations that, with 
the exception of Kaszony, each of them was controlled 
and all of its stock was owned by corporations organized 
under the laws of The Netherlands or Switzerland; that 
none of these claimants is ineligible under subdivision 
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(A), (B), (C), or (D) of section 32(a)(2); and the pro- 
visions of subdivision (E) of section 32(a)(2) do not 
render any of the claimants ineligible for the return of 
the claimed property since subdivision (E) does not per- 
mit inquiry into the question whether the corporations 
owning or controlling the claimants were themselves 
owned or controlled by a person ineligible under subdivi- 
sion (A), (B), (C), or (D). In support of this proposi- 
tion, claimants cite my decision in Matter of International 
Telephone and Telegraph Corporation, Cl. Nos. 6211 and 
6212, January 18, 1955. That matter was decided under 
the first proviso of subdivision (B) of section 32(a) (2) 
which authorizes return to the American stockholders of 
any enemy corporation whose property was vested if such 
American stockholders owned 100 percent of the stock of 
the enemy corporation. I ruled that ownership by Ameri- 
can nationals of all of the stock of a German corporation 
which in turn owned all of the stock of a second German 
corporation whose property was vested did not bring the 
American nationals within the terms of the first proviso 
of subdivision (B). But that decision is not applicable 
to the issue raised by the claimants herein. The phrasing 
of subdivision (E), “controlled by or 50 per centum or 
more of the stock of which was owned by”, is in the dis- 
junctive. It is clear that subdivision (E) is not concerned 
with ownership alone as is (B); it also includes the test 
of actual control. 

It is significant that in litigation arising under the 
Trading with the Enemy Act, as amended, the courts have 
ruled that the neutral nationality of a corporate claimant 
is not necessarily conclusive of that claimant’s alleged 
non-enemy status. It has been held that the true char- 
acter of the interests composing the corporation may be 
investigated, Societe Internationale Pour Participations 
Industrielles et Commerciales, S. A. v. McGranery, 111 
F. Supp. 435 (D.C., Dist. of Col., 1953), modified on other 
grounds, 225 F. 2d 532, cert. den. 350 U.S. 937, and that 
return will be denied if the corporation is enemy-con- 
trolled Clark v. Uebersee Finane-Korp., 332 U.S. 480 
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(1947); Uebersee Finanz-Korporation, A. G. v. McGrath, 
343 U.S. 205 (1952); Swiss International Insurance Co. v. 
Crowley, 136 F. 2d 265 (C.A., D.C., 1943). In other con- 
texts, it has been decided that the owner of the majority 
of the stock of one corporation has control of another 
corporation in which the first corporation has a majority 
stock interest. United States v. Marshall Transport Co., 
322 U.S. 31 (1944); Universal Carloading & Distributing 
Co. v. Railroad Retirement Board, 71 F. Supp. 369 (D.C., 
Dist. of Col., 1947); Madison Pictures v. Chesapeake In- 
dustries, 147 N.Y. S. 2d 50 (N.Y. Sup. Ct., 1955). Simi- 
larly, the term “eontrolled”, as used in subdivision (B), 
is not to be limited in its scope to the controls derived 
solely from direct stock ownership. Neither the language 
nor the legislative history of the subdivision suggests such 
a limitation. 

In all, I find no basis for concluding that subdivision 
(EB) was intended to prevent the return of vested prop- 
erty to a foreign corporation or association only when it 
was directly controlled by a person ineligible under sub- 


division (A), (B), (C), or (D) and to require a return 
where control by such person was indirect. 


H. T. B. Sr. 


I now turn to the question of the actual control of 
claimants within the meaning of subdivision (E). H.T.B. 
Sr. was the direct owner of all the stock of the claimant 
Kaszony and the indirect owner of all of the stock of the 
other claimants. He actually exercised complete dominion 
over all of the claimants in 1940 by granting to Roelen, 
a German citizen, his power of attorney, pursuant to 
which Roelen undertook active management of all the 
Netherlands claimants and all the German companies 
owned by these Netherlands claimants. Roelen removed 
the senior managing director of claimant Bank voor 
Handel, H. J. Kouwenhoven, a citizen and resident of 
The Netherlands, on whom H.T.B. Sr. had theretofore 
relied for the management of his enterprises in The 
Netherlands, Germany and elsewhere, and who had also 
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managed his personal affairs. H.T.B. Sr. was fully in- 
formed of Roelen’s actions and did not interfere in any 
way. The control thus exercised over the Netherlands 
claimants by Roelen pursuant to his power of attorney 
is attributed to his principal, H.T.B. Sr., Vebersee Finanz- 
Korporation, A.G. v. Brownell, 183 F. Supp. 615, 620 
(D.C., Dist. of Col., 1955), affd. 244 F. 2d 789, cert. den. 
355 U.S. 878, and hence the latter not only had the power 
to control but, through his agent, actually exercised con- 
trol. It might be noted in passing that a contrary view 
would avail the claimants nothing under subdivision (E) 
since it would require the conclusion that they were con- 
trolled by Roelen, a citizen and resident of Germany who 
is clearly ineligible under subdivision (D). 

Inasmuch as all of the stock of the claimant Kaszony 
was owned by H.T.B. Sr. and all of the other claimants 
were “controlled” by him, each of the claimants is in- 
eligible under subdivision (E) if H.T.B. Sr. failed to 
meet the eligibility requirements of subdivision (D). 
Since he was an Hungarian citizen who was not at any 
time between December 7, 1941, and March 8, 1946, pres- 
ent in the territory of an enemy nation or in territory 
occupied by an enemy nation, the test of his eligibility 
under subdivision (D) is whether he was engaged in 
business in any such territory during the prescribed 
period. 

Claimants urge that H.T.B. Sr. was nothing more than 
the ultimate owner of the various corporations which 
comprised his industrial network and that this ownership 
did not constitute doing business. The argument is also 
made that the power of attorney granted by H.T.B. Sr. 
to Roelen could be used only to exercise the rights of 
H.T.B. Sr. as stockholder, since that was the latter’s only 
relationship with these corporations. Roelen, it is con- 
tended, did not engage in any personal business activities 
of H.T.B. Sr. and did nothing more than protect the lat- 
ter’s interests as stockholder in these corporations. The 
change in management effected by Roelen is said to be of 
no legal significance because the managing directors did 
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not derive their authority from H.T.B. Sr. or Roelen, 
but rather from the offices which they held. 

These arguments are at variance with the stipulated 
facts that in the exercise of the powers conferred upon 
him by H.T.B. Sr., Roelen took over the management of 
and assumed “full charge of and responsibility for” the 
German and Netherlands enterprises. In an affidavit of 
May 16, 1950, Roelen stated that “with this power of 
attorney in my possession I returned to Germany from 
Holland and proceeded to manage and operate the enter- 
prises of Thyssen-Bornenisza and continued to do so until 
the end of the war.” In an affidavit dated June 5, 1950, 
Roelen stated that in dismissing Kouwenhoven as 4 mem- 
ber of the Board of Directors and as a member of the 
Supervisory Board of a number of H.T.B. Sr.’s Dutch 
corporations, he “had no alternative but to use [his] 
position as general attorney-in-fact” of H.T.B. Sr. Fur- 
thermore, that H.T.B. Sr. was fully aware of Roelen’s 
activities and presumably approved them is shown by 
the fact that Roelen visited H.T.B. two or three times 
a year to report to him the status of the German and 
Dutch corporations. 

It is thus clear that Roelen regarded H.T-.B. Sr., as his 
source of authority, that it was the power of attorney 
from H.T.B. Sr. which enabled him to manage the affairs 
of the corporations in Germany and Holland and that he 
felt himself accountable to H.T.B. Sr. for his activities. 
Even if, as contended by claimants, it was his purpose, 
as well as that of H.T.B. Sr. to preserve the property 
interests of the latter in Germany and Holland, Roelen’s 
activities unquestionably constituted doing business in 
Germany and in enemy-oceupied Holland. And, since 
Roelen undertook these acts pursuant to the power of 
attorney from H.T.B. Sr. and for his benefit, the con- 
clusion is inescapable that H.T.B. Sr., himself, through 
his authorized agent, was engaged in business in these 
countries. See Uebersee Finanz Korporation, A. G. v. 
Brownell, supra. Although that case was a suit for re- 
turn under section 9 of the Act and the issue was whether 
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the plaintiff was “doing business” in enemy territory 
within the meaning of -section 2, I perceive no difference 
between the “doing business” in enemy territory referred 
to in section 2 and the “engaged in any business” in 
enemy territory referred to in section 32(a) (2) (D). 

It follows that H.T.B. Sr. was ineligible under subdivi- 
sion (D) of section 32(a)(2). of the: Act, and since he 
owned all of the stock of Kaszony and controlled the 
other claimant corporations, each of the claimants is in- 
eligible for return under subdivision (E). 


Hungarian Peace Treaty 


‘An additional issue raised by claimants relate to the 
effect of the 1947 Treaty of Peace with Hungary. They 
contend that the rights of H.T-B. Sr. and H.T.B. Jr., 
both of them citizens of Hungary, must be considered in 
the light of Article 29 of that Treaty, the pertinent por- 
tion of which is as follows: 


“1, Each of the Allied and Associated Powers shall 
have the right to seize, retain, liquidate or take any 
other action with respect to all property, rights and 
interests which at the coming into force of the present 
Treaty are within its territory and belong to Hun- 
gary or to Hungarian nationals, and to apply such 
property or the proceeds thereof to such purposes as 
it may desire, within the limits of its claims and 
those of its nationals against Hungary or Hungarian 
nationals, including debts, other than claims fully 
satisfied under other Articles of the present Treaty. 
All Hungarian property, or the proceeds thereof, in 
excess of the amount of such claims, shall be re- 
turned. 

2. The liquidation and disposition of Hungarian 

roperty shall be carried out in accordance with the 
aw of the Allied or Associated Power concerned. 
The Hungarian owner shall have no rights with re- 
spect to such property except those which may be 
given him by that law. ; 

3. The Hungarian Government undertakes to com- 
sate Hungarian nationals whose property is taken 
under this Article and not returned to them.” 
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Claimants assert that under this language the United 
States may retain only vested property which had been 
owned or belonged to Hungarian nationals; that H.T.B. 
Sr. and H.T.B. Jr. merely owned interests in each of 
the claimants, and were not the prevesting owners of the 
property sought therein; and that since the terms of 
Article 29 permit the retention only of properties “be- 
longing” to Hungarian nationals (and not to Swiss and 
Dutch nationals), it follows that the properties claimed 
herein must be returned. 

There is no doubt that Article 29 deals exclusively 
with Hungarian property. However, to argue that for 
this reason the Treaty requires the return of non-Hun- 
garian property is a non-sequitur. It is significant that 
the property which the claimants seek to recover was 
vested pursuant to the Trading with the Enemy Act, as 
amended, and that the second sentence of section 2 of 
Article 29 recognizes that even the rights of Hungary 
and its nationals to recover vested property are governed 
by that Act. 

In view of the foregoing it is not necessary to decide 
the additional issues stipulated by the parties which re- 
late to the eligibility or ineligibility of H-T.B. Jr. 

Accordingly, Title Claims Nos. 37567, 37568, 37569, 
42467, 42468, and 43080 are disallowed. 


(signed) Dallas S. Townsend 
Dallas S. Townsend 
Assistant Attorney General 
Director, Office of Alien Property 


February 13, 1959 
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Il. Trading With the Enemy Act 


40 Stat. 411 et seq, As amended, 50 U.S.C. App. §1 
et seq. 

A. Sec. 2. That the word “enemy,” as used herein, shall 
be deemed to mean, for the purposes of such trading and 
of this Act— 


(a) Any individual, partnership, or other body of in- 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such 
territory. 

(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or agency 
thereof. 

(c) Such other individuals, or body or class of indi- 
viduals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other 
than citizens of the United States, wherever resident or 
wherever doing business, as the President, if he shall 
find the safety of the United States or the successful 
prosecution of the war shall so require, may, by procla- 
mation, include within the term “enemy.” 

The words “ally of enemy,’’ as used herein, shall be 
deemed to mean— 


(a) Any individual, partnership, or other body of in- 
dividuals, of any nationality, resident within the terri- 
tory (including that occupied by the military and naval 
forces) of any nation which is an ally of a nation with 
which the United States is at war, or resident outside the 
United States and doing business within such territory, 
and any corporation incorporated within such territory 
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of such ally nation, or incorporated within any country 
other than the United States and doing business within 
such territory. : 

(b) The government of any nation which is an ally of 
a nation with which the United States is at war, or any 
political or municipal subdivision of such ally nation, or 
any officer, official, agent, or agency thereof. 

(ec) Such other individuals, or body or class of indi- 
viduals, as may be natives, citizens, or subjects of any 
nation which is an ally of a nation with which the United 
States is at war, other than citizens of the United States, 
wherever resident or wherever doing business, as the 
President, if he shall find the safety of the United States 
or the successful prosecution of the war shall so require, 
may, by proclamation, include within the term “‘ally of 
enemy.” 

The word “person” as used herein, shall be deemed to 
mean an individual, partnership, association, company, Or 
other unincorporated body of individuals, or corporation 
of body politic. 

The words “United States,” as used herein, shall he 
deemed to mean all land and water, continental or insular, 
in any way within the jurisdiction of the United States 
or occupied by the military or naval forces thereof. 

The words “the beginning of the war,” as used herein, 
shall be deemed to mean midnight ending the day on 
which Congress has declared or shall declare war or the 
existence of a state of war. 

The words ‘end of war,’ as used herein, shall be 
deemed to mean the date of proclamation of exchange of 
ratifications of the treaty of peace, unless the President 
shall, by proclamation, declare a prior date, in which case 
the date so proclaimed shall be deemed to be the “end 
of war” within the meaning of this Act. 

B. Szc. 32. (a) The President, or such officer or agency 
as he may designate, may return any property or interest 
vested in or transferred to the Alien Property Custodian 
(other than any property or interest acquired by the 
United States prior to December 18, 1941), or the net 
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proceeds thereof, whenever the President or such officer 
or agency shall determine— 


(1) that the person who has filed a notice of claim 
for return, in such form as the President or such 
officer or agency may prescribe, was the owner of 
such property or interest immediately prior to its 
vesting in or transfer to the Alien Property Cus- 
todian, or is the legal representative (whether or not 
appointed by a court of the United States), or succes- 
sor in interest by inheritance, devise, bequest, or 
operation of law, of such owner; and 

(2) that such owner, and legal representative or 
successor in interest, if any, are not— 


(A) the Government of Germany, Japan, Bul- 
garia, Hungary, or Rumania; or 

(B) a corporation or association organized un- 
der the laws of such nation: Provided, That any 
property or interest or proceeds which, but for 
the provisions of this subdivision (B), might be 
returned under this section to any such corpora- 
tion or association, may be returned to the owner 
or owners of all the stock of such corporation 
or of all the proprietary and beneficial interest 
in such association, if their ownership of such 
stock or proprietary and beneficial interest existed 
immediately prior to vesting in or transfer to the 
Alien Property Custodian and continuously there- 
after to the date of such return (without regard 
to purported divestments or limitations of such 
ownership by any government referred to in sub- 
division (A) hereof) and if such ownership was 
by one or more citizens of the United States or 
by one or more corporations organized under the 
laws of the United States or any State, Territory, 
or possession thereof, or the District of Columbia: 
Provided further, That such owner or owners 
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shall succeed to those obligations limited in ag- 
gregate amount to the value of such property or 
interest or proceeds, which are lawfully assertible 
against the corporation or association by persons 
not ineligible to receive a return under this sec- 
tion; or 

(C) an individual voluntarily resident at any 
time since December 7, 1941, within the territory 
of such nation, other than a citizen of the United 
States or a diplomatic or consular officer of Italy 
or of any nation with which the United States has 
not at any time since December 7, 1941, been 
at war: Provided, That an individual who, while 
in the territory of a nation with which the United 
States has at any time since December 7, 1941, 
been at war, was deprived of life or substantially 
deprived of liberty pursuant to any law, decree, or 
regulation of such nation discriminating against 
political, racial, or religious groups, shall not be 
deemed to have voluntarily resided in such ter- 
ritory; or 

(D) an individual who was at any time after 
December 7, 1941, a citizen or subject of Ger- 
many, Japan, Bulgaria, Hungary, or Rumania, 
and who on or after December 7, 1941, and prior 
to the date of the enactment of this section, was 
present (other than in the service of the United 
States) in the territory of such nation or in any 
territory occupied by the military or naval forces 
thereof or engaged in any business in any such 
territory: Provided, That notwithstanding the 
provisions of this subdivision (D) return may be 
made to an individual who, as a consequence of 
any law, decree, or regulation of the nation of 
which he was then a citizen or subject, discrimi- 
nating against political, racial, or religious groups, 
has at no time between December 7, 1941, and 
the time when such law, decree, or regulation 
was abrogated, enjoyed full rights of citizenship 


under the Jaw of such nation: And provided fur- 
ther, That, notwithstanding the provisions of sub- 
division (C) hereof and of this subdivision (D), 
return may be made to an individual who at all 
times since December 7, 1941, was a citizen of the 
United States, or to an individual who, having 
lost United States citizenship solely by reason of 
marriage to a citizen or subject of a foreign 
country, reacquired such citizenship prior to the 
date of enactment of this proviso if such indi- 
vidual would have been a citizen of the United 
States at all times since December 7, 1941, but 
for such marriage: And provided further, That 
the aggregate book value of returns made pur- 
suant to the foregoing proviso shall not exceed 
$9,000,000; and any return under such proviso 
may be made if the book value of any such re- 
turn, taken together with the aggregate book 
value of returns already made under such pro- 
viso does not exceed $9,000,000; and for the pur- 
poses of this proviso the term “book value’? means 
the value, as of the time of vesting, entered on 
the books of the Alien Property Custodian for 
the purpose of accounting for the property or 
interest involved; or 

(E) a foreign corporation or association which 
at any time after December 7, 1941, was con- 
trolled by 50 per centum or more of the stock 
of which was owned by any person or persons 
ineligible to receive a return under subdivisions 
(A), (B), (C), or (D) hereof: Provided, That 
notwithstanding the provisions of this subsection 
(E), return may be made to a corporation or 
association so controlled or owned, if such cor- 
poration or association was organized under the 
laws of a nation any of whose territory was 
occupied by the military or naval forces of any 
nation with which the United States has at any 
time since December 7, 1941, been at war, and if 
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such control or ownership arose after March 1, 
1938, as an incident to such occupation and was 
terminated prior to the enactment of this section; 


(3) that the property or interest claimed, or the 
net proceeds of which are claimed, was not at any 
time after September 1, 1939, held or used, by or with 
the assent of the person who was the owner thereof 
immediately prior to vesting in or transfer to the 
Alien Property Custodian, pursuant to any arrange- 
ment to conceal any property or interest within the 
United States of any person ineligible to receive a 
return under subsection (a) (2) hereof; 

(4) that the Alien Property Custodian has no 
actual or potentional liability under the Renegotiation 
‘Act or the Act of October 31, 1942 (56 Stat. 1013; 35 
U.S.C. 89-96), in respect of the property or interest 
or proceeds to be returned and that the claimant and 
his predecessor in interest, if any, have no actual or 
potential liability of any kind under the Renegotia- 
tion Act or the said Act of October 31, 1942; or in 
the alternative that the claimant has provided security 
or undertakings adequate to assure satisfaction of all 
such liabilities or that property or interest or pro- 
ceeds to be retained by the Alien Property Cus- 
todian are adequate therefor; and 

(5) that such return is in the interest of the United 
States. 

° J e & 

(e) Any person to whom any invention, whether pat- 
ented or unpatented, or any right or interest therein is 
returned hereunder shall be bound by any notice or order 
issued or agreement made pursuant to the Act of October 
31, 1942 (56 Stat. 1013; 35 U.S.C. 89-96), in respect of 
such invention or right or interest, and such person to 
whom a licensor’s interest is returned shall have all rights 
assertible by a licensor pursuant to section 2 of the said 
Act. 

(d) Except as otherwise provided herein, and except to 
the extent that the President or such officer or agency 


as he may designate may otherwise determine, any person 
to whom return is made hereunder shall have all rights, 
privileges, and obligations in respect to the property or 
interest returned or the proceeds of which are returned 
which would have existed if the property or interest had 
not vested in the Alien Property Custodian, but no cause 
of action shall accrue to such person in respect of any 
deduction or retention of any part of the property or 
interest or proceeds by the Alien Property Custodian for 
the purpose of paying taxes, costs, or expenses in connec- 
tion with such property or interest or proceeds: Pro- 
vided, That except as provided in subsections (b) and 
(ec) hereof, no person to whom a return is made pursuant 
to this section, nor the successor in interest of such per- 
son, shall acquire or have any claim or right of action 
against the United States or any department, establish- 
ment, or agency thereof, or corporation owned thereby, 
or against any person authorized or licensed by the United 
States, founded upon the retention, sale, or other disposi- 
tion, or use, during the period it was vested in the Alien 
Property Custodian, of the returned property, interest, or 
proceeds. Any notice to the Alien Property Custodian in 
respect of any property or interest or proceeds shall con- 
stitute notice to the person to whom such property or 
interest or proceeds is returned and such person shall 
succeed to all burdens and obligations in respect of such 
property or interest or proceeds which accrued during the 
time of retention by the Alien Property Custodian, but 
the period during which the property or interest or pro- 
ceeds returned were vested in the Alien Property Cus- 
todian shall not be included for the purpose of determin- 
ing the application of any statute of limitations to the 
assertion of any rights by such person in respect of such 
property or interest or proceeds. 

(e) No return hereunder shall bar the prosecution of 
any suit at law or in equity against a person to whom 
return has been made, to establish any right, title, or 
interest, which may exist or which may have existed at the 
time of vesting, in or to the property or interest returned, 
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Any such 

provisions 0: 

cable to actions at 

proceeding is brought, but 

property or interest or proc 

Property Custodian shall not be included for the puropse 
of determining the period of limitation. No officer of any 
court shall take actual possession, without the consent of 


the Alien Property Custodian, of any property or interest 
or proceeds so attached, and publication of a notice of 
revocation of intention to return shall invalidate any at- 
tachment with respect to the specified property or interest 
or proceeds, but if there is no such revocation, the Presi- 
dent or such officer or agency he may designate shall 
accord full effect to such attachment in returning any 
such property of interest or proceeds. 

(f) Without limitation by or upon any other existing 
provision of law with respect to the payment of expenses 
by the Alien Property Custodian, the Custodian may 
retain or recover from any property or interest or pro- 
ceeds returned pursuant to this section or section 9(a) 
of this Act an amount not exceeding that expended or 
incurred by him for the conservation, preservation, or 
maintenance of such property or interest or proceeds or 
other property or interest or proceeds returned to the 
same person. 


¢. Treaty OF FRIENDSHIP, Commerce, ann NavicaTIon 
ETWEEN THE U. S. anp Kinepom oF THE NETHERLANDS 
(8 U.S.T. 2043, 2078) 
Agricte XXII 


1. The present Treaty shall not preclude the application 
of measures by either Party: (a) regulating the importa- 
tion or exportation of gold or silver; (b) relating to 
fissionable materials, to radioactive by-products of the 
utilization or processing thereof, or to materials that are 
the source of fissionable materials; (c) regulating the 
production of or traffic in arms, ammunition and imple- 
ments of war, or traffic in other materials carried on 
directly or indirectly for the purpose of supplying a mili- 
tary estabilshment; (d) necessary to fulfil its obligations 
for the maintenance or restoration of international peace 
and security, or necessary to protect its essential security 
interests; (e) denying to any company in which nationals 
of any third country or countries enjoy directly or in- 
directly the controlling interest, the advantages of the 
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present Treaty, except with respect to recognition of 
jaridical status and with respect to access to courts; and 
(f) regarding its national fisheries and the landing of the 
products thereof. 


HU. 5, GOVERNMENT PRINTING OFFICE; 1960 


aa 
22 
BRIEF FOR AMICUS CURIAE 
i 


In THE 


United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 
No. 15932-15935 


BANK VOOR HANDEL EN SCHEEPVAART 
N. V., ET AL, 
Appellants, 
v. 


\ JOHN F. KENNEDY =, Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
and IVY BAKER PRIEST, Treasurer of the United 


States, 
Appellees. 


JUDGMENTS OF THE UnitED STATES 
R THE DisTRICT OF COLUMBIA 


AppEALS FROM 
District CourRT FO 


Watter A. SLOWINSKI 
901 Barr Building 
ates Court of Appeals Washington 6, D. C. 
For the reuit HENRY P. DE VRIES 
ny omens Kent Hall 
SA STOG Columbia University 
FLED gol i! 1960 New York 27, New York 
ee _—  p Attorneys for J. H. van RorjEn, 
Lh I), SLY “Ambassador Plenipotentiary, 
Kingdom of the Netherlands 
crane Amicus Curiae 


ANprREAS F. LOWENFELD 
Of Counsel 


TABLE OF CONTENTS 


STATEMENT 

THE INTEREST OF THE AMICUS CURIAE 
SuMMARY OF ARGUMENT 

ARGUMENT 


I. DENIAL OF STANDING TO APPELLANTS TO SUE 
For RETURN OF THEIR Property Is A ViIoLA- 
TION OF INTERNATIONAL LAW 


(a) Denial of Appellants’ Standing to Sue is 
Discrimination According to Nationality 


(b) Discrimination According to Nationality 
Is Contrary to Principles of International 
Law and Treaty 


II. Property of NETHERLANDS NATIONALS WAS 
At Att TIMEs SuBJECT TO PROTECTION By THE 
ALLIED POWERS 


(a) The Netherlands Government Had _ the 
Status of a War-time Ally Even While 
the Mainland of Holland Was Enemy 
Occupied 


(b) Post-war Undertakings Confirmed the 
Mutual Pledges to Respect Private Prop- 
erty Rights of Nationals of War-time 
Allies 


CONCLUSION 


ii 
TABLE OF AUTHORITIES 
Cases 


—_——- 


PAGE 


Anderson v. N. V. Transandine Handelmaatschappij, 
289 N. Y. 9, 43 N. E.2d 502, (1942) 


Clark v. Uebersee Finans-Kor poration, 332 U. S. 480 
(1947) 


H. P. Drewry, S. A. R. L. v. Onassis, 266 App. Div. 
292, 42 N. Y. $.2d 74, (1st Dept. 1943) 


Porter v. Freudenberg [1915] 1 K. B. 857 


Russian Volunteer Fleet v. United States, 282 U. S. 
481 (1931) 


Société Internationale Pour Participations Industrielles 
et Commerciales, S. A. v. Rogers, 357 U. S. 197 
(1958) ...------2++ 


Sovfracht (V/O) v. Van Udens Scheepvaart en Agen- 


tuur Maatschappij [1943] A. C. 203 

Standard Oil Co. v. Clark, 163 F.2d 917 (2d Cir. 
1947), cert. denied 333 U. S. 873 (1948) 

State of the Netherlands v. Federal Reserve Bank, 201 
F.2d 455 (2d Cir. 1953) 

Switzerland v. United States of America, Judgment of 


13 


7 


10, 11 


March 21, 1959, 1959 I. C. J. Rep. 6, 27 16, 17 


Treaties, Statutes, and Rules 


Brussels Agreement Relating to the Resolution of Con- 
flicting Claims to German Enemy Assets, 2 U. S. T. 
731, T. I. A. S. 2230 (1947) 


Annex Art. 11(A) 
Annex Art. 11(B) 
Annex Art. 12 


PAGE 


Paris Agreement on Reparation, 61 Stat. 3157, 
T.I1. A. S. 1655, (1946) 


Treaty of Friendship, Commerce and Navigation Be- 
tween the Netherlands and the United States of 
America, 8 U. S. T. 2043, T. I. A. S. 3942 

3,4, 8,9 


Art. V(1) 

Art, XXII(1)(e) 
Art. XXIII(1) 
Art. XXIII(3) 


Trading With The Enemy Act, 40 Stat. 411, (1917) 
5 


WISH CPA ppaluetisequreriicmicieleicieiteriretier 2, 10, 16 


, 


Act of September 28, 1950, 64 Stat. 1079, 50 U. S. C. 
App. Sec. 40 (1950) 


Federal Rules of Civil Procedure, Rule 12(b) 
Miscellaneous 


1 Oppenheim, International Law 688 (8th ed. Lauter- 
pacht 1955) 


Maurer and Simsarian, Agreement Relating to the 
Resolution of Conflicting Claims to German Enemy 
Assets, 18 Dept. State Bull. 3 (1948) 


Declaration Regarding Forced Transfers of Property 
in Enemy-Controlled Territory, January 5, 1943, 8 
Dept. State Bull. 21 (1943) 


Joint Declaration by United Nations, January 1, 1942, 
6 Dept. State Bull. 3 (1942) 


iv 


PAGE 


U. N. Monetary and Financial Conference, Bretton 
Woods, Res. VI, 11 Dept. State Bull. 384 (1944) 


Note, -lcting Secretary of State to Netherlands Ambas- 
sador, May 23, 1946 


Note, Netherlands Ambassador to Secretary of State, 
January 8, 1948 

Note, Acting Secretary of State to Netherlands Ambas- 
sador, April 7, 1948 


Note, Netherlands Ambassador to Secretary of State, 
June 22, 1948 


Note, U. S. Ambassador to Cuban Ministry of Foreign 
Relations, July 16, 1960. 43 Dept. of State Bull. 171 
(1960) 


Letter, Netherlands Minister of Finance to U.S. Secy. 
of Treasury, January 22, 1946 


Letter, Deputy Director, Office of Alien Property to 
Netherlands Bank, July 22, 1948 


12 


16 


16 


16 


IN THE 


United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 


EE 


Bank Voor HanpEL EN SCHEEPVAART 
N. V., ET AL, 
Appellants, 
Vv. 
Wr P. Rocers, Attorney General of No: od 


the United States, as Successor to the 
Alien Property Custodian, and Ivy 
Baker Priest, Treasurer of the United 
States, 

Appellees. 


Se  ———————— — 


Appears From JUDGMENTS OF THE UNITED STATES 
District CourT FOR THE DIsTRICT OF CoLuUMBIA 


BRIEF FOR J. H. VAN ROIJEN, AMICUS CURIAE 


STATEMENT 


The appeal to which this brief Amicus Curiae is ad- 
dressed challenges judgments of dismissal rendered with- 
out opinion by the United States District Court for the 
District of Columbia (McGarraghy J.) in four actions 
brought by four corporations incorporated in the Nether- 
lands. The actions seek the return of appellants’ property 
vested during World War II by the U. S. Alien Property 
Custodian. The actions, together with two other actions 
not involved in the present appeal, were brought under §9 
(a) of the Trading with the Enemy Act, 40 Stat. 411, 5 
U. S. C. App. §9(a) against the Attorney General of the 
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United States, as successor to the Alien Property Custodian, 
and the Treasurer of the United States, appellees herein. 
The District Court granted appellees’ motion to dismiss the 
actions under Rule 12(b) of the Federal Rules of Civil Pro- 
cedure, on the ground that the Court had no jurisdiction 
over the actions brought under § 9(a) of the Trading with 
the Enemy Act by appellants. Two other related actions 
consolidated for trial in the District Court were not dis- 
missed—one because it involved only property of a Nether- 
lands corporation vested by the Alien Property Custodian 
after the close of World War II hostilities, the other because 
the plaintiff is an enterprise organized in Switzerland, not 
in the Netherlands. 

Appellants’ contention is that the District Court does 
have jurisdiction over the actions; that § 9(a) of the Trad- 
ing With the Enemy Act does entitle appellants to a judical 
hearing on the merits of their claims for return of property 
vested by the United States Alien Property Custodian dur- 
ing World War II; and that any contrary interpretation 
of the Trading with the Enemy Act would deprive them 
of their constitutional rights. 

This brief on behalf of the Government of the Nether- 
lands is not addressed to the statutory and constitutional 
questions under United States law involved in the appeal. In 
this brief the Ambassador of the Netherlands endeavors to 
place before the Court those considerations of international 
relations and international law which make this case of gen- 
eral importance and concern to his Government. 


THE INTEREST OF THE AMICUS CURIAE 


The Bank voor Handel en Scheepvaart and related cor- 
porations have been for over forty years active participants 
in the economy of the Netherlands, with a variety of bank- 
ing and shipping interests centered in Rotterdam and de- 


3 


riving their business principally from the heavy industry 
traffic on the Rhine. According to recent figures, the Bank 
voor Handel en Scheepvaart group has over two thousand 
employees in Holland and investments in the Netherlands 
of over $30,000,000 book value, including a considerable 
merchant fleet. Any evidence that these corporations were 
being deprived of their property in a foreign country with- 
out a judicial hearing, would, therefore, be a matter of 
strong concern to the Government of the Netherlands. In- 
formation that these Netherlands corporations were being 
denied a judicial remedy available to others, and that the 
denial stemmed solely from the fact that the corporations 
were organized pursuant to Netherlands law has led the Gov- 
ernment of the Netherlands to uphold their rights. 

In the view of the Netherlands Government the issue on 
this appeal—that is whether a Netherlands national may, 
solely because of its nationality, be denied judicial protection 
of its property in the United States—goes far beyond the 
limitations of a single case. The issue raised by this appeal 
involves the rights of aliens generally in the United States, 
the freedom from discrimination according to nationality, 
and the protection of private property in international law. 
In addition, this appeal involves directly the application of 
the recently signed Treaty of Friendship, Commerce and 
Navigation between the Netherlands and the United States 
of America, 8 U. S. T. 2043, T. I. A. S. 3942 (1957). 

No issue is raised in this appeal as to the ultimate owner- 
ship or control of appellant companies. It is the right to 
have the question of enemy ownership or control passed 
upon by a court that appellants assert“and that the Nether- 
lands Government supports. In fact, however, the Nether- 
lands Government itself conducted a lengthy inquiry after 
World War II into the affairs of the appellants, and con- 
cluded that the Bank voor Handel en Scheepvaart group 
was neither owned nor controlled by German enemies. 
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Since the corporations involved in this appeal were in 
part founded with foreign capital, the Netherlands Govern- 
ment feels a traditional obligation to protect such friendly 
foreign capital which has chosen the benefits of incorpora- 
tion in the Netherlands. Similarly, in the interest of princi- 
ples shared by the United States and the Netherlands but 
challenged increasingly in other parts of the world, the 
Netherlands Government looks to this Court to uphold the 
principle of judicial protection of foreign-owned property 
situated in the United States. 


SUMMARY OF ARGUMENT 


IL The effect of the judgment of dismissal of these ac- 
tions in the District Court is to deprive companies incorpo- 
rated in the Netherlands of the opportunity of proving to an 
American court of law that they are entitled to return of 


their property. 

Since companies incorporated in the United States have 
the opportunity to contest in court the seizures of their 
property by the Alien Property Custodian, denial of this 
opportunity to corporations incorporated in the Nether- 
lands constitutes discrimination according to nationality. 
Such discrimination is in violation of international law, 
which obligates a country to furnish to nationals of friendly 
aliens the same judicial protection furnished to its own 
nationals. 

As between the United States and the Netherlands, the 
international law principle of the rights of aliens to judicial 
protection was restated only three years ago in the Treaty 
of Friendship, Commerce and Navigation, which expressly 
provides for national treatment for either party’s nationals 
with respect to access to the courts of justice of the other. 


Only a reversal of the judgments of dismissal and an 
opportunity for the appellants to establish the merits of 
their claim in court would constitute that access to the 
courts of the United States guaranteed to Netherlands na- 
tionals by international law and treaty. 


II. The basis upon which the actions were dismissed be- 
low is that appellants were incorporated according to the 
laws of the Netherlands and that the Netherlands was oc- 
cupied by Germany during World War II. In fact, the 
Netherlands was at all times an ally of the United States 
joined in the common struggle against the common enemy. 
While the European territory of the Kingdom of the Neth- 
erlands was occupied by hostile German forces, such oc- 
cupation did not change the legal character of State of the 
Netherlands, and could not endow juristic persons with 
enemy character because of their incorporation under Neth- 
erlands law. 


A denial of judicial protection to the appellants because 
of their Netherlands nationality would be contrary to the 
repeated pledges of both the Netherlands and the United 
States to uphold private property rights threatened by 
World War II. 


A judgment based on the premise that a Netherlands 
national had in the United States no constitutional rights 
because it was an enemy runs counter to all understandings 
of what is a true enemy and counter to the long established 
and never interrupted friendly relations between the United 
States and the Netherlands. 
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ARGUMENT 
I 


DENIAL OF STANDING TO APPELLANTS TO SUE FOR 
RETURN OF THEIR PROPERTY IS A VIOLATION OF IN- 
TERNATIONAL LAW. 


(a) Denial of Appellants’ Standing to Sue is Discrimination 
According to Nationality. 


The judgment of the District Court in these actions 
has the effect of denying to appellants the opportunity to 
present in the courts of the United States claims arising 
from seizures of their property by agents of the Govern- 
ment of the United States. The judgment of dismissal, 
based as it is on Rule 12(b) of the Federal Rules of Civil 
Procedure, is in no sense a determination that appellants 


were in any way active in the German war effort or are 
otherwise chargeable with the obligation of making their 
assets available for reparation of injury caused by the 
enemy war machine. The judgment appealed from is based 
entirely on the uncontroverted statement in the complaints 
that appellants were and are companies incorporated under 
the laws of the Netherlands. 


It is to be noted that all of the appellants were organ- 
ized in the Netherlands long before the onset of war or 
enemy occupation. Nothing that these juristic persons 
could have done before or after the commencement of the 
German invasion would have had any effect on their status 
as Netherlands nationals: corporate nationality, unlike in- 
dividual residence, is not subject to voluntary change short 
of extinction. Such legal disability as these juristic persons 
have is solely the result of the personality with which they 
were endowed by Netherlands law. 
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Corporations created by the law of other states have 
not been subject to the legal disability imputed to appel- 
lants. For example, the Standard Oil Company (N. J.) 
was created by New Jersey law. But this company was 
permitted, just because of its incorporation in the United 
States, to bring suit under the Trading with the Enemy Act 
to recover property seized by the Alien Property Custodian 
on the basis of Standard’s activity in the Netherlands under 
the German occupation. Standard Oil Co. v. Clark, 163 F. 
2d 917, 925 (2d Cir. 1947), cert. denied 333 U. S. 873 
(1948). Similarly, Swiss corporations have been permitted 
the opportunity to prove to courts their freedom from enemy 
character, e.g., Clark v. Uebersee Finanz-Kor poration, 332 
U. S. 480 (1947) ; Société Internationale Pour Participa- 
tions Industrielles et Commerciales, S. A. (Interhandel )) v. 
Rogers, 357 U. S. 197 (1958). Indeed in this very case, 
one of the members of the Bank voor Handel en Scheep- 
vaart group, owned by the same beneficial owners and oper- 
ated by the same management as appellants, has been per- 
mitted to maintain suit (Civ. Action No. 1939-49), because 
the country under whose laws it was created is not the 
Netherlands. Only these Netherlands companies have been 
barred from suit, and, according to the judgment appealed 
from, solely because they were created in the Netherlands 
prior to 1945, 

The Amicus Curiae finds it difficult to believe that this 
is in fact the meaning and intent of the law of the United 
States. Certainly American corporations attempting to 
bring suit against Netherlands officials for erroneous tak- 
ing under enemy property legislation would find no such 
bar. But if the judgment of the District Court were to be 
upheld, the result would constitute a clear instance of dis- 
crimination according to nationality. 
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(b) Discrimination According to Nationality Is Contrary to 
Principles of International Law and Treaty. 


“Every State is by the Law of Nations compelled to 
grant to aliens at least equality before the law with its citi- 
zens, as far as safety of person and property is concerned.” 
The quotation is from Oppenheim’s standard text on inter- 
national law, 1 Oppenheim, International Law 688 (8th ed. 
Lauterpacht 1955), and there can be no doubt it represents 
one of “those principles of international law which have 
long been accepted by the free countries of the West.” 
(Compare Note of July 16, 1960 from United States Am- 
bassador to Cuban Ministry of Foreign Relations protesting 
Cuban discrimination because of American nationality, 43 
Dept. of State Bull. 171 (1960)). In the United States the 
principle has become part of the domestic constitutional law, 
in that it has been held that alien corporations are entitled 
to the same safeguards guaranteed by the Bill of Rights as 
are domestic corporation. Russian Volunteer Fleet v. United 
States, 282 U. S. 481 (1931). 

When the subject arose in the course of drafting the 
Treaty of Friendship, Commerce and Navigation of 1957, 
there was of course no doubt on the part of representatives 
of either country that equal and national treatment in the 
courts for the persons and corporations of the two countries 
would continue. The Treaty language, and particularly the 
definition of ‘national treatment,’ of ‘companies,’ and of 
‘access to the courts of justice’ make the point very clear: 


Article XXIII (1) 


The term “national treatment” means treatment ac- 
corded within the territories of a Party upon terms 
no less favorable than the treatment accorded therein, 
in like situations, to nationals, companies, products, 
vessels, or other objects, as the case may be, of such 


Party. 


Article XXIII (3) 


As used in the present Treaty, the term “com- 
panies” means corporations, partnerships, companies, 
foundations, associations, and other legal entities or 
juridical persons, whether or not with limited liability 
and whether or not for pecuniary profit. Companies 
constituted under the applicable laws and regulations 
within the territories of either Party shall be deemed 
companies thereof and shall have their juridical 
status recognized within the territories of the other 
Party. 


Article V (1) 


Nationals and companies of either Party shall be 
accorded national treatment with respect to access 
to the courts of justice and to administrative tribunals 
and agencies within the territories of the other Party, 
in all degrees of jurisdiction, both in pursuit, and in 
defense of their rights. It is understood that com- 
panies of either Party not engaged in activities 
within the territories of the other Party shall enjoy 
such access therein without any requirement of regis- 
tration or domestication. 


8 U.S. T. 2043, T. I. A. S. 3942 


In order to make certain that no one could be heard to ques- 
tion the rights of corporate nationals of either country to 
present their claims in the courts of the other, it was 
specifically provided that exceptions to the Treaty which 
might be invoked with respect to companies controlled 
directly or indirectly by nationals of countries other than the 
Treaty partner (Article XXII (1) (e)) may not be invoked 
“with respect to recognition of juridical status and with 
respect to access to courts.” 

In sum, the judgment of the District Court from which 
the present appeal is taken is based solely on a fact over 
which appellants had no control. Appellants were incor- 
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porated in the Netherlands, and seek only that protection 
in law which Netherlands incorporation gives them. So long 
as American companies can bring actions in similar circum- 
stances under the Trading with the Enemy Act, and so long 
as companies of third countries can do so, Netherlands com- 
panies must have that right as well. Incorporation in the 
Netherlands should not deprive companies of the right to 
bring suit, but rather, should guarantee them that right. 


PROPERTY OF NETHERLANDS NATIONALS WAS AT 
ALL TIMES SUBJECT TO PROTECTION BY THE ALLIED 
POWERS. 


Part I of this brief has shown that appellants were 
denied the right to bring suit not as penalty for voluntary 
presence in the Netherlands during the occupation, but as 
a consequence of metaphysical presence resulting from 
having been incorporated by a State some of whose terri- 
tory was occupied by enemy forces. 

The possibility of enemy control over appellants’ man- 
agement in Holland might have been grounds for temporary 
disability from suit in time of war, in line with the tradi- 
tional power of a belligerent state to forbid “the doing of 
acts that will be or may be to the advantage of the enemy 
State by increasing its capacity for prolonging hostilities 
in adding to the . . . resources available to individuals in 
the enemy State.” Porter v. Freudenberg [1915] 1 K. B. 
857, 868. See also Soufracht (V/O) v. Van Udens Scheep- 
vaart en Agentuur Maatschappij [1943] A. C. 203; H. P. 
Drewry, S. A. R. L. v. Onassis, 266 App. Div. 292, 42 
N. Y. S. 2d 74 (1st Dept. 1943). 

But justification for a disability from suit based simply 
on being “on the wrong side of the line,” Sovfracht (V/O) 
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v. Van Udens Scheepvaart en Agentuur Metaschappij 
[1943] A. C. at 230, plainly ended with the end of hostili- 
ties, and was not urged by the appellees below as grounds 
for dismissal of the suit. Denial of standing to appellants 
because of their incorporation in the Netherlands implies 
therefore that such incorporation imbued them with enemy 
character, and that somehow this character has stuck until 
today. The Amicus Curiae rejects of course the implica- 
tion that any act of the State of the Netherlands could 
have imbued the beneficiary with enemy character. More- 
over, it is a matter of history that the State of the Nether- 
lands continued in existence throughout the period of war 
and occupation, and that it joined with the other allied 
nations not only to defeat the common enemy as swiftly 
as possible, but to preserve the private property rights of 
all Allied nationals threatened by the German and Japanese 
occupations. This effort was supported by numerous deci- 
sions of the American government and of American courts. 
Subsequent events have shown no grounds for reversal 
of this policy today. 


(a) The Netherlands Government Had the Status of a War- 
time Ally Even While the Mainland of Holland Was 
Enemy Occupied. 


In the first Joint Declaration by United Nations on Jan- 
uary 1, 1942, each Allied Government pledged itself 


To employ its full resources, military or economic 
... in the struggle for victory over Hitlerism. 


Joint Declaration by United Nations, 
January 1, 1942, 6 Dept. State Bull. 3 
(1942) 


A year later the United Nations, again in joint declaration 
united, gave notice to the world that they intended 
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To do their utmost to defeat the methods of dispos- 
session practiced by the governments with which 
they are at war against the countries and peoples who 
have been so wantonly assaulted and despoiled, [and 
to protect] the property, rights and interests of any 
description whatsoever which are, or have been situ- 
ated in the territories which have come under the 
occupation or control . . . of the governments with 
which they are at war or which belong or have be- 
longed, to persons, including juridical persons, resi- 
dent in such territories. 

Declaration Regarding Forced Trans- 

fers of Property in Enemy-Controlled 


Territory, January 5, 1943, 8 Dept. 
State Bull. 21, (1943) 


Again, in October 1944, when postwar planning was 
beginning at the Bretton Woods Conference, the delegates 
assembled adopted a Resolution recommending that all 
governments represented at the Conference take steps, and 


call upon the neutral countries to take steps 


To prevent any disposition or transfer within terri- 
tories subject to their jurisdiction of any assets be- 
longing to the Government or any individuals or 
institutions within those United Nations occupied 
by the enemy . . . as well as to uncover, segregate 
and hold at the disposition of the post-liberation 
authorities in the appropriate country any such as- 
sets within territory subject to their jurisdiction. 


U. N. Monetary and Financial Confer- 
ence, Bretton Woods Res. VI, 11 Dept. 
State Bull. 384 (1944). 


The United States and the Netherlands and the other 
Allied states—occupied and unoccupied—joined forces to 
deprive the common enemy of all possible resources, and to 
mobilize all available assets in favor of the Allies. When 
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the protective title measures passed by the Netherlands Gov- 
ernment in London in conformity with this joint policy 
came before courts in the United States, they were con- 
sistently upheld as “part of the law of a friendly sovereign 
state.” Anderson v. N. V. Transandine Handelmaatschap- 
pij, 289 N. Y. 9, 19, 43 N. E. 2d 502, 506, 507 (1942) ; 
State of the Netherlands v. Federal Reserve Bank, 201 F. 
2d 455 (2d Cir. 1953). It is appropriate to recall the words 
of the New York Court of Appeals in the Anderson case, 
written at the height of German domination of Europe: 


The emergency conditions [giving rise to the pro- 
tective decrees of the Netherlands Government] were 
created by the invasion of the Netherlands by a 
foreign enemy. The decree is in part designed to 
prevent such property from falling into the hands 
of the enemy of the Netherlands for use in prosecu- 
ting the war. That enemy is now our enemy. 

289 N. Y. at 19, 43 N. E. 2d at 507. 


(b) Post-war Undertakings Confirmed the Mutual Pledges 
to Respect Private Property Rights of Nationals of 
War-time Allies. 


In the postwar international understandings, there was 
never any suggestion that there had been a change in the 
attitude of the Western nations toward those of the Allied 
Powers that had been enemy-occupied during the war. The 
Paris Agreement on Reparation of 1946, 61 Stat. 3157, 
T. I. A. S. 1655, (1946) which was the basic international 
agreement among the Western Allied nations in respect 
to reparation and enemy property after World War II, 
made specific provision (in Article 6D) for “assets which 
were the property of a country which is a member of the 
United Nations or its nationals who were not nationals of 
Germany at the time of the occupation or annexation of this 
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country by Germany, or of its entry into the war . . See 
was made clear that such property would not be considered 
enemy property within the jurisdiction of a signatory gov- 
ernment. 

A year later, the Brussels Agreement Relating to the 
Resolution of Conflicting Claims to German Enemy Assets, 
2 U. S. T. 731, T. I. A. S. 2230 (1947) adopted by 
the United States, the Netherlands, and other parties 
to the Paris Agreement, made explicit reference to the 
situation where, as in the instant case, a company incor- 
porated in one of the Allied countries party to the Agree- 
ment (called ‘primary country’) had assets in one of the 
other countries party to the Agreement (called ‘secondary 
country’) (Annex Art. 11A). The Brussels Agreement 
contemplated that the secondary country (e.g. the United 
States) should release such assets to the primary country 
(e.g. the Netherlands) in return for reimbursement to the 
secondary country to the extent of enemy interest—i.e. 
Germany voting rights or control (Annex Art. 11B)—in 
the corporation (Annex Art. 12). Although the Brussels 
Agreement is not directly applicable as law in the instant 
case, (because the ‘primary country’—the Netherlands— 
does not consider appellants as enemy) it indicates plainly 
that the United States—both the executive and legislature 
—considered the question of a corporation organized in the 
Netherlands, Belgium, Luxembourg, or Denmark, and 
treated it as not an enemy by reason of incorporation in 
one of the occupied countries. See Maurer and Simsarian, 
Agreement Relating to the Resolution of Conflicting Claims 
to German Enemy Assets, 18 Dept. State Bull. 3 (1948) ; 
See also for Congressional Approval of the Brussels Agree- 
ment, Act of Sept. 28, 1950, 64 Stat. 1079, 50 U. S. C. App. 
Sec. 40 (1950). 

Again, in bilateral relations between the officials of the 
Netherlands and of the United States concerned with settle- 
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ment of problems arising from economic dislocation of 
World War II, the understanding of cooperation and alli- 
ance prevailed. For example, in 1946 the Minister of Fi- 
nance of the Netherlands wrote as follows to the Secretary 
of the Treasury of the United States: 


Our two Departments will make joint efforts with a 
view to investigating and controlling all German and 
other enemy assets both in the United States and in 
the Netherlands in order to deprive war criminals 
and potential leaders of the enemy underground of 
means of existing and of jeopardizing the peace. . . . 
Our two Departments will exchange all information 
required to carry out this task, and in particular 
the Netherlands Government, which has already 
undertaken a vigorous program to eliminate economic 
and financial enemy interests in the Netherlands, will 
keep yours fully informed with regard to property 
held in the United States under a Netherlands name 
when it has reason to believe that there is any enemy 
interest, direct or indirect, in such property. My 
Government will likewise furnish yours with all in- 
formation concerning Netherlands institutions which 
hold in the United States property in which an enemy 
might have an interest. It is, of course, understood 
that your Department will make all information on 
this subject available to the Netherlands authorities 
concerned. .. . Property in the Netherlands of na- 
tionals of the United States will be treated on as 
favorable a basis as applied now or hereafter to 
nationals of any other country. 


Letter, Hon. P. Lieftinck, Minister of 


Finance of the Netherlands, January 
22, 1946. 


The understanding on the points made in the above letter 
was confirmed by letter of Hon. Fred M. Vinson, Secretary 
of the Treasury of the United States, dated February 11, 
1946. Further communications between the two Govern- 
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ments in this sense continued throughout the formative 
period of postwar rehabilitation. Note, Acting Secretary 
of State to Netherlands Ambassador, May 23, 1946; Note, 
Netherlands Ambassador to Secretary of State, January 8, 
1948; Note, Acting Secretary of State to Netherlands 
Ambassador, April 7, 1948; Note, Netherlands Ambassador 
to Secretary of State, June 22, 1948; Letter, Deputy 
Director, Office of Alien Property to Netherlands Bank, 
July 22, 1948. 

There is no need to document further in this brief the 
history of wartime and postwar cooperation between Hol- 
land and the United States. The record shows not only a 
continuance of alliance and cooperation, but a clear recog- 
nition of the problem created by the occupation of Holland, 
Belgium, Denmark, Norway, and France. The Western 
Allied countries were pledged to respect and protect the 
property of nationals of all of these countries. Denial be- 
cause of their nationality of appellants’ right to prove in 
a court of law that they were not in fact cloaks, dummies, 
or agencies of the common enemy would be the first failure 
by the United States to honor that pledge. 


CONCLUSION 


In upholding the contention of the United States re- 
garding adequacy of judicial protection in American courts 
in cases of seizures by the Alien Property Custodian, the 
International Court of Justice said: 


The Court must attach decisive importance to the 
fact that the laws of the United States make avail- 
able to interested persons who consider that they 
have been deprived of their rights by measures taken 
in pursuance of the Trading with the Enemy Act, 
adequate remedies for the defense of their rights 
against the Executive. 
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It has also been contended . . . that in the proceedings 
based upon the Trading with the Enemy Act, the 
United States courts are not in a position to adjudi- 
cate in accordance with the rules of international 
law. . . . But the decisions of the United States 
courts bear witness to the fact that United States 
courts are competent to apply international law in 
their decisions when necessary. 


Switzerland v. United States of Amer- 
ica, (Interhandel) 

Judgment of March 21, 1959, 

1959 I. C. J. Rep. 6, 27-28. 


In presenting the points made herein, the Amicus Curiae is 
confident that this Court will apply these standards. 

For the reasons stated, the Court should decide that 
appellants, as Netherlands nationals, are Allied and friendly 
nationals; that they are entitled to the same judicial protec- 
tion as are United States corporate nationals; and that the 


District Court consequently had jurisdiction over the ac- 
tions. The Court should, therefore, reverse the judgment 
of dismissal, and send the actions back for trial on the merits 
in the District Court. 


Respectfully submitted, 


WALTER A. SLOWINSKI 

HEnry P. DE VRIES 

Attorneys for J. H. vAN RorjEn, 
Ambassador Plenipotentiary, 
Kingdom of the Netherlands 
Amicus Curiae 


ANpDREAS F. LowENFELD 
Of Counsel 
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INTRODUCTORY STATEMENT 


In the Brief of the Amicus Curiae (p. 3), occurs this 
somewhat startling statement: 


“Tn the view of the Netherlands Government the issue 
on this appeal—that is whether a Netherlands na- 
tional may, solely because of its nationality, be denied 
judicial protection of its property in the United 
States—goes far beyond the limitations of a single 
case. The issue raised by this appeal involves the 
rights of aliens generally in the United States, the 
freedom from discrimination according to nationality, 
and the protection of private property in interna- 
tional law.” 


(1) 
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The Appellees respectfully call the Court’s attention to 
the fact that nowhere do they maintain that a national 
of the Netherlands is denied judicial protection of his 
property in the United States because of his nationality 
alone. On the contrary, they assert that all persons, in- 
eluding corporations, in enemy-occupied territory during 
times of war are enemies, and as such are barred from 
suing the United States for a return of their property 
vested while they were enemy-occupied, by section 9(a) of 
the Trading with the Enemy Act. The Amicus Curiae, 
therefore, seeks to inject an irrelevant issue in this case. 

Nor are the rights of aliens in the United States in any 
way involved. The appellees do not maintain that na- 
tionals of countries occupied by the enemy during times 
of war, who are resident here, are “enemies” under the 
Trading with the Enemy Act. This, then, is another at- 
tempt to inject into this litigation a non-existent issue. 
Finally, this litigation is not at all concerned with the 
protection of private property under international law 
during times of peace, but does collaterally involve the 
question of whether the property of an enemy can be 
seized during times of war. On this point the Govern- 
ments of the United States and the Netherlands are of 
the opinion it can be. See the discussion of the Brussels 
Agreement Relating to the Resolution of Conflicting 
Claims to German Enemy Assets, infra p. 7. The Ap- 
pellees, therefore, intend to devote their discussion purely 
to the issue before the Court and not engage in matters 
extraneous to the instant litigation. 

The Appellees agree with the statement in the Brief 
for Amicus Curiae, which is found on page 3 thereof, to 
the effect that the Netherlands conducted a lengthy in- 
quiry into the affairs of the Appellants and concluded 
that they were neither owned nor controlled by German 
enemies. However, this statement is an incomplete one. 
For example, it does not state that under Dutch law, 
Hungarians, Rumanians or Bulgarians were not enemies, 
whereas such persons were under American law. The 
investigation of the Netherlands Government is, therefore, 
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inconclusive on whether Appellants are enemies under 
the Trading with the Enemy Act. Furthermore, it ‘is 
apparent from the decision: of the Director of the Office of 
Alien Property, concurred in by the Attorney General of 
the: United States, which is found on pages 23-44 of the 
Appendix to the Appellees’ main Brief, that these’ Appel- 
lants were beneficially owned by a Hungarian national 
residing in Switzerland, who was engaged in doing busi- 
ness in. Germany during the years 1941-45 inclusive. 
While this fact is of no moment under Dutch law, under 
American law it makes the Appellants ineligible for a 
return oftheir property under section 32 of the Trading 
with the Enemy Act. 


STATUTES, TREATIES AND INTERNATIONAL 
AGREEMENTS INVOLVED 


The sections of the Trading with the Enemy Act rele- 
‘vant to the instant case have already been described in 
Appellees’ reply Brief to the Brief of the Appellants. 
There, consequently, exists no necessity to mention them 
again. The Treaty of Friendship, Commerce and Navi- 
gation, entered into on December 5, 1957 between the 
United States and the Government of the Netherlands 
(8 U.S.T. 2043), has also been discussed. The only new 
matter referred to in this Brief is that dealing with the 
Brussels Agreement Relating to the Resolution of Con- 
flicting Claims to German Enemy Assets (2 U.S.T. 731) 
and the Memorandum of Understanding between the Gov- 
ernment of the United States and the Government of the 
Netherlands (2 U.S.T. 1262). 


ARGUMENT 


L The Court’s Action Below Is Proper Under the Con- 
trolling Law and In No Way Violates Any Treaty 
Between This Government and the Government of the 
Netherlands. 


Most of the arguments advanced in the Brief of the 
Amiens Curiae have been answered in the reply Brief of 
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the Appellees: to that of the Appellants. Consequently, 
the Appellees do not intend to do more than indicate- 
where these contentions have been answered: The Appel- 
lees, however, will reply to. such new matter as is raised: 
in the Brief of the Amicus Curiae. 

The Amicus Curiae apparently contends that the lower 
court by dismissing certain causes of action, and in one 
case the entire complaint of a Dutch corporation, was 
discriminating against the Appellants “according to na- 
tionality”. If, by. this phrase, he intends to suggest that 
the Appellants have no cause of action under section 9(a) 
because they are Dutch nationals alone, this proposition: 
is untenable. Nowhere in the Trading with the Enemy 
Act is found any provision, express or implied, which 
states that Dutch nationals cannot sue under section 9(a) 
of the Trading with the Enemy Act. What, in effect, this 
section does provide, is that all persons within enemy 
occupied territory, who are because of that fact enemies, 
cannot sue under section. 9(a). It is the fact of enemy 
occupation which makes these Appellants enemies and 
not their Dutch nationality. The same, of course, is true 
for all legal persons, irrespective of nationality, not only 
in Holland but in Poland, Austria, France, Belgium, 
Greece, Denmark, Norway, ete. It is true that section 9(a) 
differentiates between enemies and non-enemies but: it is 
submitted that such a differentiation is not discrimina- 
tion. It is a distinction which Congress, as a result of 
mature deliberation, determined was essential to the na- 
tional security of the. United States. While it is not the 
function of a court to question such a Congressional deci- 
sion, the fact remains it was a wise one. There is no 
doubt that the enemy occupier is in a position to control 
all the external assets of persons within occupied territory 
and utilize them in his own war effort unless checked; and 
also that the enemy occupation of most European coun- 
tries during World War II was facilitated by certain na- 
tionals of these occupied countries. 

The Amicus Curiae’s contention that Congress did not 
intend to define corporations in enemy oecupied terri- 
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tories “as enemies” during the war is incorrect (see pages 
8-17 of Appellee’s reply Brief to that of the Appellants, 
hereinafter referred to as Appellees’ main Brief.) 

The contention that the action of the lower court in 
classifying the Appellants as enemies violates interna- 
tional law is subject to a multi-pronged attack. 

The Amicus Curiae as well as the Appellants have 
failed to cite any substantive law which states that cor- 
porations in enemy occupied territory during times of 
war cannot be classified as enemies, nor can they do so. 

Furthermore, Appellees have indicated (p. 21 of Ap- 
pellees’ main Brief) that during World War I England, 
Canada, Union of South Africa, Italy and Japan and 
during World War II, at least, England and Canada 
have defined as enemies corporations domiciled in enemy 
occupied territory. If the law of these foreign countries 
can be considered international law then the Appellants 
and the Amicus Curiae are uyjng this Court to violate it. 

Assuming arguendo there is some text book writer who 
states. that persons in enemy occupied territory cannot 
be defined as enemies under international law, then the 
Amicus Curiae argues that the Congress of the United 
States under the war powers granted it by the United 
States Constitution cannot modify these principles of 
international law. This argument was made and rejected 
by the Supreme Court of the United States as early as 
Miller v. United States, 11 Wallace 268 (1870). 

In enacting the Trading with the Enemy Act Congress, 
through its committees,’ expressly stated that it was 
modifying certain practices and principles of international 
law and that one of the modifications was in the definition 
of the term. “enemy”, 


“whereby the enemy with whom or in which trade is 
interdicted is not so much determined by the na- 
tionality or allegiance of the individual, association 
or corporation, as by his or its commercial domicile 
or residence in enemy territory”. 


1H.R.Report 85, 65th Congress, First Session, p. I. See. also 
pp. 11 and 12 of Appellees’ main brief. 
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The Amicus Curiae contends, as did the Appellants, 
that the Treaty of Friendship, Commerce and Naviga- 
tion between the United States and the Netherlands en- 
tered into on. December 5, 1957 (8 U.S.T. 2043) is con- 
trolling in this case. These contentions have been an- 
swered by the Appellees in their main Brief, pages 18-21. 
From Appellees’ arguments it is evident that the Treaty 
nowhere deals specifically with the Trading with the 
Enemy Act, contains no reference to the United States 
Government waiving its sovereign immunity from suit in 
sonnection with property seized under the provisions of 
the Trading with the Enemy Act, nor in any way contains 
a provision retroactively granting a cause of action to a 
Dutch national which he did not possess prior to the 
adoption of the Treaty in 1957. 


IL The Court’s Action Below In No Way Is Inconsistent 
With This Government’s Policy With Reference To 
Property of Netherlands Nationals. 


This Government has at all times recognized that per- 
sons in enemy occupied territory, including persons in the 
Netherlands, were in most cases enemies through no fault 
of their own. It also recognized that a minority of per- 
sons in such territory were collaborators and cloaks for 
the nationals of governments against whom we had de- 
clared war. This Government has worked with all the 
friendly Governments in Exile toward the end that the 
enemy should be defeated and that in the post-liberation 
period certain vested property would be returned to cer- 
tain nationals of enemy occupied territory. As a conse- 
quence of such @ policy, after the liberation of enemy 
oceupied territory, Congress amended section 32 of the 
Trading with the Enemy Act to authorize an administra- 
tive return of property to persons in enemy occupied 
territory subject to certain conditions.” 


2 The legislative history of section 32 and conditions imposed 
on returns thereunder are all set forth on pages 14-16 of Ap- 
pellees’ main Brief. 


7 


The Dutch Government itself, once it returned to con- 
trol of the affairs of the Netherlands after the liberation, 
investigated all enterprises in Holland and where it dis- 
coveredaGerman enemy interest, as that interest was 
defined under Dutch law, proceeded to confiscate it. The 
American policy toward the treatment of the vested prop- 
erty of persons in enemy occupied territory therefore is 
consistent with the policy of the Dutch Government after 
its return to the mainland with respect to German enemy 
assets. 
Under section 32 of the Trading with the Enemy Act, 
this Government returned millions of dollars to Dutch 
nationals. However, in cases: where the Dutch nationals 
involved were enemies under our statute but not under 
Dutch law no return was made, nor could it be made 
under the provisions of the Trading with the Enemy Act. 
Furthermore, the Dutch Government recognized that 
this would be our policy. In the Brussels Agreement 
Relating to the Resolution of Conflicting Claims to Ger- 
man Enemy Assets, 2 U.S.T. 731 (1947), it is provided 
in Article 26: 
“A Party shall not be obliged to release an enemy 
interest in property to another Party or to an enter- 
prise organized under the laws of the other Party 
except to the extent that such interest will be treated 
directly or indirectly by the recipient Party as Ger- 
man enemy.” 

Furthermore, and this is relevant to the contentions of 

both the Appellants and the Amicus Curiae, Article 33 

of the same Agreement provides: 


“Nothing in the Agreement shall be construed to 
confer any rights of an individual or body of persons 
corporate or unincorporate, to prosecute a claim in 
any court or administrative tribunal against his or 
their Government or against any other Party.” 


Thus it is evident from Article 33 that both countries 
agreed there would be no judicial review of their alloca- 
tions of German assets among themselves. 
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The Amicus Curiae has overlooked referring to another 
post-liberation agreement between this country and the 
Netherlands. This is set forth in a Memorandum of 
Understanding between the Government of the United 
States of America and the Government of the Nether- 
lands (2 U.S.T. 1262 (1951)). 

Under the terms of this Memorandum of Understanding 
certain securities which had been looted in the Nether- 
lands by the German occupiers were to be deposited with 
the Federal Reserve Banks. If they were not deposited 
they would be vested by this Government under the pro- 
visions of the Trading with the Enemy Act. Upon proof 
of innocent Dutch ownership these securities would be 
returned to the Dutch Government in accordance with the 
provisions of section 32 of the Trading with the Enemy 
Act. The fact that this property was to be returned to 
the Dutch Government under section 32 is confirmed by 
a letter sent by the Netherlands Ambassador, the present 
‘Amicus Curiae, to the Secretary of State dated January 


19, 1951 (2 U.S.T. 1287 (1951). In it he states: 


“The Government of the Netherlands confirms that 
it will agree to defend any suit which might be 
brought against it with respect to securities returned 
to it under this program, pursuant to the provisions 
of section 32 of the Trading with the Enemy Act, 
as amended, to the extent that such remedies would 
be available against the Netherlands nationals on 
whose behalf the security was recovered, and that the 
question of any further waiver of immunity is re- 
served for later discussion. 


“Finally, my Government recognizes that the Memo- 
randum of Understanding does not provide for the 
return or release to the Netherlands Government of 
domestic scheduled securities in those cases in which 
the United States determines the securities are enemy 
owned or in which a return of the securities would 
be contrary to the interests of the United States.” 


Thus it is apparent from these post-war agreements 
that the Government of the Netherlands realized that 
this Government considered as enemy certain Dutch vested 
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assets which under Dutch law could not be so considered. 
It is also evident that the Government of the Nether- 
lands realized that returns of vested property to it would 
be made under section 32 of the Trading with the Enemy 
Act because section 9(a) imposes no conditions other 
than the status of non-enemy on persons seeking a return 
under that section. These, then, may be the only matters 
relevant to the present issue before this Court which can 
be deduced from the post-war agreements between this 
country and the Netherlands. 

However, one thing is certain. This Government has 
returned millions of dollars to the Government of the 
Netherlands and its nationals under section 32 of the 
Trading with the Enemy Act, the Brussels Agreement 
and the Memorandum of Understanding. Appellees main- 
tain that this indicates that this Government cooperated 
whole-heartedly with the Government of the Netherlands 
in the post-liberation period. It cannot be asserted that 
this cooperation ceases because certain Dutch nationals, 
the Appellants, have been found ineligible for a return 
under section 32 of the Trading with the Enemy Act by 
the Attorney General of the United States on the basis of 
a stipulated set of facts and have also been denied a 
cause of action under section 9 (a) of the Trading with 
the Enemy Act. 
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CONCLUSION 


For the reasons stated, this Court should conclude that 
the Appellants have no cause of action against the United 
States under section 9(a) of the Trading with the Enemy 
‘Act for the return of that property vested while the 
Netherlands were occupied by the military forces of the 
enemy, and that such a conclusion is proper under the 
controlling Jaw, in no way violates any treaty or inter- 
national law and is utterly consistent with the post-libera- 
tion arrangements concerning vested property made be- 
tween this country and the Government of the Nether- 
lands. 
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our main brief we did not controvert the power of the 
Alien Property Custodian to seize or vest property in time 
of war. 


In contrast, what we are dealing with here is the right 
of return in time of peace, and more particularly the right 
to a judicial hearing. This is basically different from the 
power of wartime seizure. The Alien Property Custodian’s 
power to seize is not to be equated with his power to retain. 
The Supreme Court of the United States emphasized this in 
Guessefeldt v. McGrath, 342 U.S. 308, 313 (1952) when it 
said ‘‘It is clear that the Custodian can lawfully vest under 
§5 a good deal more than he can hold against a §9(a) 
action’’. 


Appellees’ brief simply disregards the fact that the 
Netherlands was our ally. In this way they urge that appel- 
lants enjoy ‘‘no constitutional protection’’ with respect to 
outright ‘‘confiscation”’ of their property (appellee’s brief, 
p. 6) and they talk about ‘‘enemy collaborator’’ (appel- 
lees’ brief, p. 15). 


Their brief states (p. 3) that appellants were eligible to 
assert in a §32 administrative proceeding all rights to 
return under §9. Assuming this to be true, it is beside the 
point. Eligibility to assert rights in a § 32 adrainistrative 
hearing was never intended to oust rights to a day in court 
under § 9. 


1. Recognition of Change of Status in the Case of a Netherlands 
National Would Not “Completely Frustrate” the Statute 
(Appellees’ Brief, p. 10) 


In our main brief we pointed out (pp. 10-14) why any 
‘“‘enemy status”, solely by reason of nationality, of a 
Netherlands national was temporary and ended upon the 
liberation of the Netherlands. Appellees urge that our 
argument with respect to such change of status can be 
maintained with ‘‘equal cogency’’ by any enemy and that 
our position ‘‘would completely frustrate the purpose of 


the statute because in the great majority of cases persons 
whose property has been vested have by now changed their 
status’? (appellees’ brief, pp. 8, 10). 


Appellees thus raise the specter that if a change of status 
by reason of liberation can make a Netherlands national 
eligible to bring suit under §9(a) it necessarily follows 
that German, Japanese, Rumanian, Italian or other true 
wartime enemies would similarly be eligible to sue under 
§9(a) by reason of claim of changed status. This is pat- 
ently unreal in the light of post-war legislation and treaty. 
In the case of true wartime enemies Congress took specific 
action with respect to their rights to return of vested 
property. Thus, right of return of vested property to 
nationals of Germany and Japan was specifically barred by 
the War Claims Settlement Act of 1948, 62 Stat. 1246 
(1948), 50 U.S.C. App. § 39. Claims to return of vested 
property to nationals of Hungary, Rumania, and Bulgaria, 
other wartime enemies, were specifically limited and regu- 
lated by the treaties of peace with these countries, 61 Stat. 
2065, T.I.A.S. 1651 (1947); 61 Stat. 1757, TLAS. 1649 
(1947) ; 61 Stat. 1915, T.L.A.S. 1650 (1947), and confirmed 
by the International Claims Settlement Act of 1955, 69 
Stat. 564, 565, 22 U.S.C. 1631f. Claims of Italian nationals 
to return of vested property were similarly dealt with by 
the treaty of peace with that country, 61 Stat. 1245, T.LA.S. 
1648 (1947), and by the contemporaneous Memorandum of 
Understanding regarding Italian Assets in the United 
States and Certain Claims of United States Nationals, 61 
Stat. 3988, T.I.A.S. 1757 (page 30) (1947). 


There is, therefore, no room to argue that change of 
status, following a peace treaty, might make a former true 
enemy eligible to sue under §9(a) for return of vested 
property. No unfavorable precedent can be set by recog- 
nizing the right of a Netherlands national to sue under 
§9(a). No statutory purpose can be thereby frustrated. 
The two cases, Swiss National Insurance Company v. Miller, 
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53 U.S. App. D.C. 173, 289 F. 571 (1923), affirmed 267 US. 
42, (1925), and Hansen v. Brownell, 98 U.S. App. D.C. 239, 
934 F. 2d 60 (1956), cited by appellees (their brief, pp. 
8, 9), are not apposite to the question of whether a change 
in the status of a Netherlands national should be disre- 
garded. In both those cases the claimants were plainly to 
be regarded as enemies on the merits, the first case involv- 
ing a Swiss corporation concededly doing business in Ger- 
many and the second case involving a conceded agent of 
the German government. 


2. Recognition of Appellants’ Rights to Invoke § Ha) Would 
Not “Completely Negate” the Purpose of Congress in 
Enacting § 32 (Appellees’ Brief, p. 16) 

Appellees argue (their brief, pp. 15, 16) that it is of the 
“‘ytmost significance” that there are no conditions attached 
to return under §9(a) but that in respect of § 32 return 
there are built-in conditions, such as the right of the Alien 
Property Custodian to recover expenses incurred in con- 


serving vested property, liability of returned property to 
attachment by domestic creditors, and that return can be 
made only when it is in the interest of the United States. 


Swiss nationals, United States nationals, and even Ger- 
man nationals resident in the United States, may seek 
§ 32(a) administrative return and in addition are eligible 
to pursue the independent judicial remedy provided by 
§9(a) (see our main brief, pp. 23, 24). There is no reason 
why the conditions referred to in § 32(a) should be exclu- 
sive with respect to Netherlands nationals and alternative 
with respect to the other categories of persons just men- 
tioned. 


Appellees (their brief, p. 15) seem to argue that the 
§ 32(a) conditions should apply particularly to a Nether- 
lands national because Congress was ‘‘aware’’ that many 
persons in enemy-occupied countries ‘‘eollaborated ac- 
tively” with the enemy. Possible guilt by association might 
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have justified vesting in the heat of wartime. Asa criterion 
for peacetime return, it has no place in American legisla- 
tion or justice. 


It would no more frustrate the purpose of § 32 to permit 
a Netherlands national to invoke §9(a) without reference 
to §32 conditions than it would be to permit a Swiss 
national to do so. 


3. No Difference in Availability of Judicial Remedy After 
World War I and World War II 


Appellees point out that the First War Powers Act of 
1941 enlarged the President’s powers to include the power 
to “‘liquidate”’ vested property and ‘‘dispose of it in our 
own war effort’? (their brief, p. 12). From this enlarge- 
ment of the President’s power to make ‘‘affirmative use’’ 
of vested property in our war effort, appellees somehow 
jump to the conclusion (their brief, p. 13) that this indi- 
cates an intent to deny a judicial remedy for return under 
§9(a) to a Netherlands national. We cannot see what 
relevance the President’s power to liquidate or use prop- 
erty may have to eligibility of a claimant under § 9(a), for 
§7(c) of the Trading With the Enemy Act specifically pro- 
vides that one whose claim is upheld by the court is entitled 
to recovery of the ‘‘net proceeds’’ of vested property in 
the event of ‘‘sale or other disposition of such property by 
the Alien Property Custodian’’. 


Appellees criticize as irrelevant the rejection by Con- 
gress in 1945 and 1946 of H.R. 4840 and H.R. 5089 (our 
brief, pp. 20, 24), two bills which would substantially repeal 
the §9(a) judicial remedy. Appellees argue (their brief, 
p. 16) that we ‘‘studiously avoid’ the fact that the bills 
would encompass only those foreign nationals who did not 
fall into the category of ‘‘enemies’’. In fact, the text of 
the bills (our brief, pp. 37, 38, 41) plainly shows that they 
would deny §9(a) to any ‘‘foreign country or national 
thereof”’, a definition which encompasses a Netherlands 
national. 
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4. The 1957 Treaty Betwen the United States and 
the Netherlands 

Appellees argue first that we omitted reference to a 
Treaty provision which should be “dispositive of the issue’’ 
(their brief, p. 19). The omitted provision states that 
either party to the Treaty has the right to take steps neces- 
sary to protect its ‘essential security interest’’, Can it be 
seriously argued that a day in court under §9(a) for a 
Netherlands national is in 1960 a matter affecting the 
essential security interest of the United States? 


We do not say, as appellees imply (their brief, p. 19), 
that the Treaty confers on a Netherlands national a cause 
of action under §9(a) which would not otherwise exist. 
We say that to interpret §9(a) as being unavailable to 
appellants is inconsistent with the principle of mutual 
access to courts affirmed by the Treaty. 


Finally, appellees would deny force to the Treaty in this 
case on the ground that the Treaty deals with rights in 
peacetime and not wartime. But the question of judicial 
remedy against permanent retention is a peacetime ques- 
tion. We have not questioned the statutory right of the 
Alien Property Custodian to seize appellants’ property in 
1942 and 1943 or that such seizure was a matter concern- 
ing the national security of the United States. 


What the Treaty does is to reaffirm the twin principles 
in jeopardy in this case—judicial protection of private 
property and equality of treatment of friendly aliens. 


CONCLUSION 


Appellees have attempted to answer three fundamental 
propositions on this appeal. 


First, we have urged that ours is the correct meaning of 
§9(a) in the light of its purpose and history. Appellees 
have responded to this with a rigid and narrow interpreta- 
tion which ignores the admonition of the Supreme Court 
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in Becker Steel Co. v. Cummings, 296 U.S. 74, 80 (1935), 
that ‘‘§ 9(a) must be broadly construed to give effect to its 
remedial purpose’’. 


Secondly, we have pointed out (our main brief, pp. 25-27) 
that as friendly aliens appellants have a constitutional right 
to a judicial hearing with respect to outright confiscation 
of their property. Appellees have responded to this by 
arguing (their brief, p. 17) that ‘‘Since Congress has defined 
appellants as ‘enemies’ they enjoy no constitutional pro- 
tection of their property’’. But plainly, Congress cannot 
by statute deprive persons of rights which the Constitution 
grants them, and a statute should be interpreted in the 
light of constitutional guarantees. 


Thirdly, we have maintained that the equal treatment 
sought by this appeal is confirmed by treaty and by inter- 
national law. To this appellees respond (their brief, p. 
21) that ‘‘Peacetime principles of international law have 
no application to the issue in this case’. But the very 
presence on this motion of the Netherlands Government as 
amicus curiae shows that considerations of international 
law to-day cannot simply be cast aside by saying, as 
appellees do (their brief, p. 21), “we are not dealing with 
peacetime rights’’. 


In their responses to each of our three propositions and 
throughout their brief appellees’ arguments are based on 
evident confusion between the undisputed wartime right to 
seize alien property and the peacetime question of the right 
of a wartime ally to judicial protection for seized property. 


For the reasons stated, it is respectfully submitted that 
the judgments below should be reversed. 
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